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IN THE THIRD JUDICIAL DISTRICT COURT 
SALT LAKE COUNTY, STATE OF UTAH 
ASPENWOOD, L.L.C., JMS-HIDDEN, 
L.L.C. AND BRIAN W. STEFFENSEN, 
Plaintiffs, 
vs. 
C.A.T., L.L.C., 
PAUL TAGGART, JOHN COATS and 
DOES 1-30, 
Defendants. 
FINDINGS OF FACT AND 
CONCLUSIONS OF LAW 
Civil No. 990911191 
Judge Bohling 
s 
» 
This case came on for trial before the court, the Honorable William B. 
Bohling, Judge, on April 17 through 20, 2001. Thereafter, the court requested the 
parties to provide supplemental briefing with respect to the fraud claims of Plaintiff 
JMS-Hidden, L.L.C. and a further hearing was held on June 1, 2001. The court being 
fully advised in the premises and good cause appearing therefore, hereby enters the 
following Findings of Fact and Conclusions of Law. 
O K -
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FINDINGS OF FACT 
1. Plaintiff Aspen wood, L.L.C. ("Aspenwood") is a Utah limited liability 
company, organized on May 22, 1997 for the purpose of purchasing the right, title and 
interest on Newport Holdings, Inc. ("Newport") and Lonnie Oman ("Oman") in the 
Hidden Ridge Subdivision in Springville, Utah, and possibly acquiring and developing 
other real estate projects. 
2. Defendant C.A.T., L.L.C. ("CAT"), a Utah limited liability company, and 
Baucorp, Inc. ("Baucorp"), a Utah corporation, were the original members of 
Aspenwood, each owning 50% of the company. CAT is owned by Defendants Paul 
Taggart ("Taggart") and John Coats ("Coats"). Baucorp is owned by Daniel Mehr 
("Mehr"). Mehr was to be responsible for the day to day operations of Aspenwood, 
and the project manager for Hidden Ridge. His company, Baucorp, was to construct 
the subdivision improvements under a fixed cost contract with Aspenwood. CAT was 
to be an investor providing some funds for the purchase and development activities of 
Aspenwood and was to be a silent partner. 
3. JMS-Hidden, L.L.C. ("JMS") is a Utah limited liability company that was 
formed on March 3, 1999. JMS is owned by JMS Financial, L.L.C. ("JMS 
Financial"), a Utah limited liability company, which in turn is owned by J.D. West, 
Inc. and Watson Family, L.C. J.D. West, Inc, is owned by Brian Steffensen 
("Steffensen") and Harold Rosen ("Rosen"). Pam Watson and Brent Watson (the 
"Watsons") are members of Watson Family, L.C. 
2 
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I 4. On April 24, 1997, Baucorp entered into a Real Estate Purchase Contract 
(the "Newport REPC") with Newport pursuant to which Baucorp obtained an option o £-
to acquire Newport's interest in several real estate projects, including Hidden Ridge. 
CAT paid the $ 100,000.00 down payment to Newport. 
5. On May 22, 1997, Aspenwood acquired all right, title and interest of .« 
Newport and Oman in the Hidden Ridge project. CAT paid the $250,000.00 down 
payment to the sellers. 
6. Prior to Aspenwood's purchase of Hidden Ridge, Kent Hoggan 
("Hoggan"), the owner of Newport, represented to Aspenwood that subdivision 
approval of Hidden Ridge by Springville City would occur in June, 1997, that Ryland 
. Homes, Inc. ("Ryland") had contracted to purchase all 92 lots in Phase 1 of Hidden o ^ 
Ridge, and that U.S. Bank was poised to make an acquisition and development loan 
for Hidden Ridge and that $500,000.00 to $600,000.00 of that loan could be used to 
pay Newport and Oman a portion of the purchase price for Hidden Ridge. 
7. Ryland had not signed a contract to purchase any lots in Hidden Ridge and 
did not do so. Subdivision approval by Springville City did not occur until July, 1997, 
and Aspenwood was not able to record a subdivision plat until approximately March, ^ 
1998. Aspenwood was only able to use a little over $200,000.00 of the development 
loan to pay Newport and Oman. 
8. When CAT became involved in Hidden Ridge it was anticipated by 
Taggart, Coats and Mehr that it would make a $ 100,000.00 down payment on the 
VI. nvi 
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Newport REPC, the $250,000.00 down payment on the Hidden Ridge purchase flB 
agreement and another couple of monthly payments on Hidden Ridge until cash flow 
commenced. When the expected cash flow did not materialize and other problems 
were discovered, Aspenwood commenced discussions with Hoggan and Oman about 
renegotiating the Hidden Ridge purchase agreement. Those discussions continued 
through the fall of 1997 and throughout 1998. Aspenwood had fully paid for Phase 1 
of Hidden Ridge and title to Phase 1 had been conveyed to it. Aspenwood had paid 
an additional $200,000.00 toward the purchase of Phases 2, 3 and 4. Although 
Hoggan and Oman indicated a willingness to attempt to work something out, no final 
agreement was reached. Among other things, the parties discussed the possibility of 
Hoggan and Oman taking back Phases 2, 3 and 4, refunding the $200,000.00 that had 
been paid toward those phases and sharing in the costs that benefitted all phases. 
9. By the fall of 1998, the development loan with U.S. Bank was essentially 
depleted and Aspenwood was out of funds. The development of Phase 1 of Hidden 
Ridge had taken longer and cost much more than the parties had originally 
anticipated. Aspenwood needed hundreds of thousands of dollars to complete 
development of Phase 1 of Hidden Ridge. CAT was unwilling and unable to come up 
with the additional funding. 
10. Mehr, Taggart and Coats discussed the possibility of bringing in an 
additional investor to provide additional fluids for development of Phase 1. In 
November, 1998, Mehr informed Taggart and Coats that he was partners with the JMS 
o ,t-
i 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain errors.
^ principals, Steffensen, Rosen and the Watsons (the aJMS Group") in other 
9 
developments and that they were interested in acquiring CATs interest in 
Aspenwood. 
1 I During the fall of 1998, Mehr and the JMS Group had acquired two other 
large real estate projects that Mehr had brought to the JMS Group. These projects 
were the Meadowlands project in West Valley City that was purchased through JMS-
Meadow, L.L.C. (owned 66-2/3% by JMS Financial and 33-1/3% by Ruby Land 
Company, which - m was owned by Mehr ai id David Steffensen, Steffensen's 
brother). The other project was Brook Meadows in Ogden that was acquired through 
JMS-Brook, L.L.C. (owned 66-2/3% by JMS Financial and 33-1/3% by Ruby Land 
Company). 
12. During the fall of 1998 and specifically during Novei i lbei ai id J >ecember, 
1998, Mehr was meeting with the JMS Group on essentially a weekly basis to discuss 
the various projects in which they were involved. In October, 1998, JMS Financial 
had loaned Mehr in excess of $200,000.00 with respect to the offsite water and sewer 
Baucorp was installing to Hidden Ridge. By at least early November, 1998, Mehr 
was discussing with the JMS Group the possibility of acquiring CAT's interest in 
Aspenwood. Mehr provided the JMS Group with detailed information concerning 
Hidden Ridge, li i this connection, Mehr had ;i number of meetings and telephone 
conversations with Rosen in which he provided Rosen with the necessary information 
concerning Hidden Ridge for Rosen to prepare a full proforma concerning the project. 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain errors.
Mehr did not make any misrepresentations to the JMS Group concerning Hidden 
Ridge or Aspenwood or fail to disclose information he was obligated to disclose. ^ 
Mehr did his best to inform the JMS Group of the status of Hidden Ridge, what had to 
be done to complete Phase 1 and the anticipated costs. No member of the JMS Group 
ever complained that Mehr had made any misrepresentations or committed fraud. 
13. Rosen prepared his proform^based on the information received from 
Mehr and information received from the other members orthe JMS Group. I the p«u - ^Ru""" 
proforma was **etibased on any information received from Taggart. ^ 
14. In November, 1998, the JMS Group wanted to meet with Taggart to { 
confirm certain of the information that Mehr had provided to the JMS Group. Mehr 
arranged for Taggart to attend the meeting which took place at Steffensen's office J l5d^ ^ t 
ahortly before^  Thanksgiving, 1998 (the 'Thanksgiving Meeting"). In attendance at the ^ y 
meeting were Taggart, Mehr, Steffensen, Rosen and the Watsons. 
15. The memories of those in attendance at the Thanksgiving Meeting 
concerning what was said at the meeting were vague. It is unclear to the court what 
, JLJteJ 
was said at the meeting, but it is clear to the court that the meeting was«a^ofmn§h 
significance to the parties. Rosen had with him at the meeting his draft proforma but /T- . 
did not share any information in the proforma with Taggart. There was a discussion v/ 
concerning sales. Taggart stated that 70 to 80 of the lots in Phase 1 were under 
contract and that the largest purchasers were Russell/Packard Homes, Inc. 
("Russell/Packard") and Americraft Homes, Inc. ("Americraft")- It was discussed that 
Viuci-1 Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
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]
 } , n i : ' - ' ifter building 
permits were available and thai building permih, v\erc a\ ailabic on Octohei 26, 1998, 
bi it that Russell/Packard was taking the position it would, not close until the offsite 
wdkit line liunj' nmsltut led h\ B.HIH nip IUS mmplr lul Mihi unhealed llliiill In 
thought he ' l * t Russell/Packar \ lose before - ^ vkiu stated tllat he would 
have the ofisite water line completed by the first of Januan .md the nffsiie sewer "JU 
completed by the end of I inma.'\ wi ;in mst part of Mutch Taggart reasonably and 
in good laiiriilii belli 'eii I"1 v atei iiiiiiiill M'\ 'ei h\ IIIOM: dates < hi 
o r about November 4, 1998, Americraft had told I aggart that it intended to close a 
total of - -1 * -u by the firsi part of Tanuar\, 1998 and Taggart informed the JMS Group 
o . - i u >. hi; iu alt had closed five lots by early November and closed a sixth <&S? 
1I aggart didaioUifcti*, <u misrepresentatioi is c r eHHtto 
disclose an> wiluniidiiuL i.e was obligated to disclose concerning sales or future 
closings of sales at the Thanksgiving Meeting. 
• needed to be done to complete the onsite improvements in Phase 1 and the anticipated 
cost to complete. The memories of Ri^en and Mrs. Watson concerning this 
discussion are very vague. T ^ ^ r t stated that based upon what Mehr had told him, he 
d 
to do the sidewalks, some curb and gutter, electrical, a fence and some road work in 
the spring. Tageart turned to Mehr who was sitting next to him at the meeting and let 
wr 7 
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Mehr elaborate on what needed to be done. During the fall of 1998, Mehr was g^ 
informing the JMS Group of what needed to be done to complete Phase 1 and he did 
his best to estimate the costs of completion. According to Mehr, the sidewalks, water 
meters, electrical cabling, street lights, str^t signs and an offsite road remained to be 
done. Taggart did not make any misrepresentations or4aiJ to disclose material facts to j& 
the JMS Group at the Thanksgiving Meeting concerning what needed to be done to 
complete Phase 1 or the costs of completion. 
17. During the fall of 1998, Taggart quizzed Mehr about what needed to be 
done to complete Phase 1 and the costs of completion. Taggart relied upon Mehr for 
this information. Mehr assured Taggart that to the best of Mehr's knowledge Mehr 
had uncovered all of the surprises and that there would be no more surprises in terms 
ot 
of unexpected problems in completing Phase 1. Taggart reasonably relied on the 
information he obtained from Mehr in discussing Hidden Ridge with the JMS Group 
at the Thanksgiving Meeting. Taggart told the JMS Group at the Thanksgiving 
Meeting that based on his discussions with Mehr, Mehr felt that Aspenwood had 
uncovered all of the problems with respect to Phase 1 and did not believe there would 
be any more surprises. 
18. The JMS Group understood that Mehr was responsible for the day to day 
operations of Aspenwood and was the project manager for Hidden Ridge and that he n 
had a better idea than Taggart of what needed to be done to complete Phase 1 and the 
> 
< 
< 
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I 
costs of completion. The JMS Group basically relied on Mehr for this information 
and not Taggart. 
19. At the Thanksgiving Meeting, the dispute with Hoggan and Oman was 
discussed. Taggart informed the JMS Group, and it understood, that the dispute 
existed, that the JMS Group would have to negotiate a settlement of the dispute and 
that unless and until the dispute was resolved it would not be known what, if any, * 
interest Aspenwood would have in Phases 2, 3 and 4. Taggart and Mehr reasonably 
believed in good faith that Hoggan had made misrepresentations to Aspenwood in 
connection with its acquisition of Hidden Ridge and that a fair agreement could be 
reached to settle the dispute. 
20. Taggart did not make any misrepresentations to JMS concerning 
Aspenwood's agreements or disputes with Hoggan and Oman, the status of 
negotiations or the prospects for reaching an agreement with Hoggan and Oman. JMS 
could not have reasonably relied upon any statements concerning the status of o £ 
negotiations and the prospects for reaching an agreement. In this regard, Rosen was 
Hoggan's accountant, received information from Hoggan concerning the dispute and 
could have made further inquiry of Hoggan concerning the dispute. 
21. At the Thanksgiving Meeting, Mrs. Watson pulled Taggart aside and told 
him she wanted to talk with him privately about Mehr. A day or so later Mrs. Watson n 
telephoned Taggart to ask him about Mehr. Taggart informed Mrs. Watson that he 
thought that Mehr was an honest person but like most contractors he was a little slow 
9 
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and that JMS should be careful to establish definite deadlines and cost figures with 
him. Taggart did not make any misrepresentations concerning Mehr or fail to disclose 
any information concerning Mehr he was obligated to disclose. 
22. Commencing at least by 1996, David Steffensen who was Steffensen's 
brother and an attorney in the firm of Steffensen, McDonald & Steffensen, 
represented Mehr and his company, Baucorp, as their attorney. During 1998, Baucorp 
was experiencing serious problems that resulted in many lawsuits being filed against 
it. In addition, the State of Utah had filed proceedings to revoke Baucorp's license. 
David Steffensen represented Mehr and Baucorp with respect to all these problems 
and introduced Mehr to Steffensen. During 1997 and 1998 and continuing into 1999, 
Mehr was in the Steffensen law offices very frequently. In fact, Mehr testified it was 
almost like he lived there. The JMS Group could have asked David Steffensen about 
Mehr aad could not have reasonably roliod on anythin&Taggart told the JMS Group O M J p ^ i 
23. On November 25, 1998, shortly after the Thanksgiving Meeting, Taggart 
sent a letter to Larry Russell of Russell/Packard terminating Russell/Packard's < 
contract to purchase 30 lots in Phase 1 of Hidden Ridge. Taggart and Mehr decided 
to send this letter to try to motivate Russell/Packard to close pursuant to the terms of 
< 
the contract with Aspenwood. 
24. During the first week of December, 1998, Taggart attended a meeting 
with Steffensen and Mehr at Steffensen's office. David Steffensen was also at the 
10 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain errors.
> 
> 
ft 
meeting although he was really not part of the meeting, but just happened to be there. 
At the meeting, Taggart provided Steffensen with copies of all the sales contracts, a 
copy of the termination letter to Larry Russell and other documents. Mehr stated that 
Larry Russell would not walk away from the contract but would sue Aspenwood to 
purchase the lots. Steffensen stated in substance that the prospect of a lawsuit did not 
scare him. At the meeting it was also discussed that Aspenwood might have to sue C ^ 
Hoggan and Oman to get an agreement with them on Phases 2, 3 and 4 of Hidden 
Ridge. Again, Steffensen stated in substance that the prospect of a suit with Hoggan 
and Oman did not scare him. No misrepresentations were made to Steffensen nor did 
Taggart fail to disclose information he was obligated to disclose to Steffensen at this 
second meeting. 
25. On December 10,1998, Aspenwood's registered agent, Brent Metcalfe, 
was served with a Complaint for specific performance filed by Russell/Packard. 
Taggart instructed Metcalfe to immediately give the Summons and Complaint to 
Mehr. Mehr p*emptl}U3rovided the Summons and Complaint to Steffensen and Jjj 
discussed the lawsuit with Steffensen. Steffensen did not indicate any displeasure that 
Mehr had not informed him of the lawsuit earlier nor did Steffensen or any other 
member of the JMS Group ever contend prior to the filing of this lawsuit that JMS had 
not known of the Russell/Packard lawsuit before purchasing CATs interest in 
Aspenwood. After obtaining an extension of time, Steffensen filed an Answer and 
Counterclaim on behalf of Aspenwood on January 5, 1999, taking the position that 
n 
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Russell/Packard was not entitled to purchase any lots and was liable to Aspenwood 
for damages for breach of contract. No member of JMS ever complained to CAT, 
Taggart or Coats prior to the filing of this lawsuit that they had not known of the 
lawsuit at the time JMS acquired its interest in Aspenwood. The court concludes that 
JMS was aware of the dispute with Russell/Packard and of the termination of 
Russell/Packard's contract prior to JMS' purchase of its interest in Aspenwood and 
that JMS was not concerned with that dispute. The court further concludes that JMS 
was aware of the Russell/Packard lawsuit at the time JMS acquired its interest in 
Aspenwood or within a few days after that purchase and was not concerned with the 
lawsuit. There was no credible evidence that Taggart believed JMS was not aware of 
the lawsuit at the time JMS acquired its interest in Aspenwood. 
26. On December 16, 1998, Rosen finalized his proforma for Hidden Ridge. 
He did not keep copies of any earlier drafts of the proforma, including the draft 
proforma he had with him at the Thanksgiving Meeting. Thus, the court is unable to 
determine what, if any, changes Rosen made to his proforma after meeting with 
Taggart or what information Taggart provided at the Thanksgiving Meeting that was 
included in the final proforma or what, if any, information Taggart provided that was 
different from the information provided by Mehr. The court is unable to conclude that 
any revisions that were made to the proforma were based upon information from 
Taggart or were based upon information from other sources. In this regard, the only 
draft of the proforma that exists is one that was prepared in November, 1998 that Mrs. 
12 
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Watson retained. That draft proforma projected approximately 30 lot closings by the 
end of the year, whereas the final proforma only projected four closings, three of ^ 
which closed. The November proforma also projected substantially less costs to 
complete than did the final proforma. 
27. At the time of the Thanksgiving Meeting and thereafter, Taggart had been 
informed by Mehr and understood that Mehr had been meeting and was continuing to 
meet with JMS on a frequent basis to discuss Hidden Ridge and the other projects 
Mehr had with JMS. Taggart did not know what information Mehr had provided to 
JMS concerning Hidden Ridge or Aspenwood and JMS did not want Taggart to know Q\^ 
what Mehr had told JMS. Taggart did not know what information JMS already had 
obtained concerning Hidden Ridge and Aspenwood either from Mehr or from its own 
due diligence that it conducted. Taggart did not know what experience the JMS 
Group had in real estate development except that Taggart understood the JMS Group 
was partners with Mehr on two other large real estate projects. 
28. Mehr did not act as an agent for CAT in connection with his 
communications with JMS concerning JMS' acquisition of an interest in Aspenwood. 
Mehr was acting on his own behalf for his own interests. 
29. The court did not find Mrs. Watson's testimony to be at all credible and /•>$--
rejected her testimony except to the extent of her contemporaneous notes. 
30. On December 17, 1998, JMS and CAT entered an Agreement pursuant to 
which JMS acquired CAT's 50% interest in Aspenwood for $612,995.00, which was 
> 
m 
.9-
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the exact amount that CAT had contributed to Aspen wood for the purchase of Hidden 
Ridge. The purchase price bore interest at 9% per annum from the date of the 
Agreement. The purchase price was payable in equal installments on April 1 and July 
1, 1999. Steffensen prepared the Agreement that CAT signed without change. CAT 
was not represented by counsel. There were no representations or warranties 
contained in the Agreement. Instead, the Agreement provided that CAT quit-claimed 
its interest in Aspenwood to JMS. The court concludes that were no warranties, 
written or oral, made by CAT, Taggart or Coats to JMS. 
31. JMS decided to purchase its interest in Aspenwood baaed on information 
\ 
.cerriv^ri from Mehr and its own investigation and not based upon w information 
received from Taggart , 4 - * ^ . J^Jl lU *f. •£ ^±^t^X^ 
32. After JMS acquired CAT's interest in Aspenwood, sales of lots did not ^ ^ 
close as rapidly as had been anticipated. There were three closings in December. No 
lots closed in January of February, 1999. Ultimately, it took longer to sell the lots 
than had been anticipated prior to December 17, 1998 and the total amount received 
for the sale of lots was less than had been anticipated. There was no evidence as to 
why the lot closings did not occur as quickly as anticipated or why various purchasers 
delayed closings or did not close all of the lots contracted to purchase except as 
discussed above with respect to Russell/Packard and below with respect to 
Americraft. 
i 
14 
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33. Americraft closed six lots by the end of 1998 and closed another seven 
lots during the spring of 1999. On April 7, 1999, Americraft sent Aspenwood a letter 
purporting to terminate its contract to purchase lots because the sewer was not 
completed. At that time, the sewer was very near completion and was ultimately 
completed around the first of May, 1999. The sewer would certainly have been 
completed before Americraft could have closed lots and built homes on the lots. 
Americraft did not need the sewer completed until it was time to request certificates of 
occupancy when homes were completed. In addition, Aspenwood had agreed to and 
was reimbursing Americraft for interest costs with respect to prior homes constructed 
until Americraft was able to obtain certificates of occupancy. JMS understood, and 
the court finds, that Americraft's purported termination of the contract on the basis 
that the sewer was not completed was pretextual. Americraft's obligation to close lots 
was not conditioned upon completion of the sewer. Americraft was attempting to get 
out of the contract because it did not have sales. During the first few months of 1999, 
Americraft had been attempting to persuade Aspenwood to change the number of lots 
Americraft was required to close per month from six to two and Aspenwood had 
refused. Ultimately, Aspenwood and JMS decided to let Americraft out of its contract 
because they did not believe Americraft had the money to close, they believed they 
could sell the lots for more than Americraft had agreed to pay and they did not like 
Americraft's homes. Taggart did not make any misrepresentations to JMS with 
respect to Americraft nor did Taggart omit to disclose information concerning 
15 
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Americraft that he was obligated to disclose. Prior to December 17, 1998, Taggart 
had no reason to believe that Americraft would not close lots in accordance with its 
contract and its previous representations to Taggart or until the sewer was completed. 
34. In this connection, on December 11, 1998, Americraft had sent Mehr a 
letter (Ex. 117D) discussing its concerns with the construction of the offsite water line 
and offsite sewer line. Although Americraft was concerned whether Mehr could 
complete the offsite sewer by the end of February, Americraft recognized it did not 
know all the resources that Mehr could put into the project. Further, Americraft stated 
in the letter that it agreed that Mehr could complete the water by the first of January, QV~ 
which would allow Americraft to start construction of homes to be completed in the 
March, 1999 time frame. There is no indication in the letter that Americraft would 
not close lots until sewer was completed nor was there any other evidence of such an 
intent presented at trial. The court concludes that as of December 11, 1998, 
Americraft intended to close further purchases of lots at least by the first part of 
January. 
35. After JMS acquired its interest in Aspen wood, the cost to complete Phase 
1 turned out to be substantially more than had been anticipated. The largest 
unanticipated cost was to complete construction of an offsite road as required by 
Springville City rather than to merely widen the road. The cost incurred to do so was 
an extra approximately $130,000.00. Mehr did not find out about this additional cost 
until 1999. Taggart did not know about additional costs nor was there any evidence i 
i 
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that he should have known about the additional costs at the time of the sale of JMS. 
At least some of the additional costs, including water meters, were Baucorp's 
responsibility under its fixed price contract with Aspenwood. 
36 There were a number of lots by the railroad tracks in Phase 1 that would 
have had to be filled and compacted before homes could be constructed thereon. At 
the time of the sale to JMS, Aspenwood had not decided whether to fill the lots itself 
or sell the lots at a discount and let the builders fill the lots. It was anticipated that the 
dirt to fill the lots would come from Phase 2 free of charge. JMS understood that the 
dirt would have to be hauled and compacted. There is no credible evidence that 
Taggart made any misrepresentations with respect to the fill and compaction, that JMS 
asked Taggart what it would cost to fill and compact the dirt or that Taggart knew 
what it would cost. Nor was there any evidence as to what it would cost to compact 
the dirt. JMS knew of the necessity of filling and compacting the lots and could 
have determined the cost of this work. 
37. JMS contended at trial that the railroad lots were essentially without 
value because of the cost of filling the lots. No expert testimony was put on 
concerning the value of the lots or costs to compact the dirt and the court is unable to 
conclude what the value of those lots was at the time of sale. Taggart did not make 
any misrepresentations to JMS or fail to disclose any material information he was 
obligated to disclose with respect to the value of these lots. There was no credible 
O * 
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evidence that Taggart knew these lots did not have substantial value, even if it were 
assumed that was the case.. 
38. JMS contended at trial that Taggart knew about a problem with massive 
amounts of water in the southeast section of the project that was disclosed in Mehr's 
January 22, 1998 letter to Taggart and Coats (Ex. 110D) and that this same problem 
caused a delay in completion of the offsite sewer and cost approximately $20,000.00 
to remedy after JMS acquired its interest in Aspenwood. However, there was no 0 
evidence that the water problem in the southeast section of the project was not 
remedied long before JMS acquired its interest or that the problem was the same as 
that encountered after JMS acquired its interest. In this regard, it is obvious that the 
problems were not the same because the offsite sewer line came from northwest of the 
project. 
39. JMS contended at trial that it was not informed that it would cost any 
significant amount to do the electrical cabling in Phase 1. To the contrary, JMS was 
informed by Mehr that it would cost approximately $92,000.00 to complete the 
electrical cabling in Phase 1. In this connection, JMS received a copy of Mehr's QV~ 
November 9, 1998 letter to Taggart and Coats (Ex. 116D) in which this cost was 
specifically disclosed. JMS discussed this letter at one of its meetings prior to 
purchase of its interest in Aspenwood. 
40. Aspenwood obtained a loan of approximately $120,000.00 from Carl 
Prisbrey in early 1998 to pay development costs with respect to Phase 1. At the time 
18 
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JMS acquired its interest in Aspenwood, Taggart knew that the loan had not been 
repaid. The loan was secured by certain real estate. There was no evidence that 
Taggart was asked anything about the Prisbrey loan or that Taggart understood that 
JMS did not know of the Prisbrey loan. There was no evidence of the value of the 
real estate securing the Prisbrey loan. Taggart did not make any misrepresentations to 
JMS concerning the Prisbrey loan nor did he fail to disclose any information he was 
obligated to disclose concerning the Prisbrey loan. There were no allegations 
contained in the Complaint concerning the Prisbrey loan. 
41. Taggart did not intend to defraud JMS nor did he act recklessly or 
negligently with respect to the statements he made to JMS concerning Hidden Ridge. 
There is no credible evidence that Taggart knew or should have known that any 
statements he made to JMS were false or misleading. 
42. The JMS Group did not reasonably rely upon any statements made by 
Taggart concerning Hidden Ridge in deciding to acquire its interest in Aspenwood. 
43. The source of most of the information concerning Hidden Ridge for both 
JMS and Taggart was Mehr. JMS and TaggaAhad4)qual access to Mehr as well as JV 
other sources of information concerning Hidden Ridge, including Springville City, 
Hoggan, Aspenwood's engineer and prospective buyers. 
44. After JMS acquired its interest in Aspenwood, JMS made a number of 
loans to Aspenwood for the development of Phase 1. JMS charged Aspenwood 18% /s^K 
interest and ten points with respect to each loan. The JMS Group was comprised of 
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experienced hard money lenders with a high level of sophistication in business 
matters. A hard money loan is a loan with a higher risk that is unavailable through 
conventional financing channels. The JMS Group understood that it was undertaking 
substantial risks in acquiring the interest in Aspenwood. All money provided to 
Aspenwood by JMS was provided in the form of hard money loans and not by capital 
contributions. 
45. The December 17, 1998 Agreement with CAT was signed by JMS as 
purchaser by its member, JMS Financial. However, JMS was not actually formed &-~ 
until March 3, 1999. Accordingly, JMS Financial purported to conduct JMS' business 
activities prior to the time that JMS was actually organized. 
46. After acquiring its interest in Aspenwood, JMS had ongoing negotiations 
with Hoggan and Oman and their counsel concerning the disputes between the parties 
with respect to Phase 1 and Phases 2, 3 and 4 of Hidden Ridge. JMS caused 
Aspenwood to file a lawsuit in June, 1999, accusing Newport, Hoggan and Oman of
 fl 
fraud and other wrongdoing. That lawsuit was settled in September, 1999. Newport, 
Hoggan and Oman paid Aspenwood $200,000.00 and agreed to give Aspenwood 30% 
of the net profits received from the development of Phases 2, 3 and 4 of Hidden 
Ridge. As part of the agreement, Newport, Hoggan and Oman agreed that 
Aspenwood could take free of charge from Phase 2 the dirt necessary to fill the lots in 
Phase 1. 
20 
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. 47. JMS did not pay any amount to CAT under the Agreement. The amount 
due, owing and unpaid is $612,995.00, plus interest thereon at the rate of 9% per 
annum from December 17, 1998. 
48. Pursuant to the terms of the Agreement, CAT is entitled to recover from 
JMS its reasonable attorneys' fees incurred in recovering the amounts due under the 
Agreement and defending JMS' claims and defenses relating to that Agreement. 
CONCLUSIONS OF LAW 
1. JMS is not entitled to recover on its intentional fraud claim. Neither CAT 
Taggart made any misrepresentations of material facts to JMS concerning Hidden >s0. 
Ridge or Aspenwood nor did they fail to disclose facts that they were obligated to 
disclose to JMS concerning Hidden Ridge or Aspenwood. 
2. JMS failed to carry its burden of proving by clear and convincing evidence 
> 
» 
nor 
or even by a preponderance of the evidence that CAT or Taggart intentionally or 
recklessly defrauded JMS into acquiring its interest in Aspenwood. 
3. Neither CAT nor Taggart intended to defraud JMS with respect to its 
acquisition of its interest in Aspenwood. 
4. JMS is not entitled to recover on its purported negligent misrepresentation 
claim. It is doubtful that such a claim has been sufficiently alleged in the Complaint. J^ 
Assuming it has been sufficiently alleged, neither CAT nor Taggart made negligent 
misrepresentations to JMS concerning Hidden Ridge or Aspenwood. 
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5. JMS failed to prove by clear and convincing evidence or by a jmK 
preponderance of the evidence that CAT or Taggart were guilty of making negligent 
misrepresentations concerning Hidden Ridge or Aspenwood. 
6. Mehr was not acting as the agent of CAT or Taggart in his 
communications with JMS and his statements, representations and conduct cannot be 
imputed to CAT or Taggart. 
7. The alleged representations concerning future costs to complete and future 
closing of sales were speculative predictions of future events and not representations Q^ 
of present facts. Any statements made by Taggart in this regard were made in good 
faith and were not without a basis in fact or made recklessly. 
8. The alleged representations that Aspenwood was not at fault with respect 
to the dispute with Hoggan and Oman and that a fair settlement could be negotiated 
was not a representation of present material fact. The alleged representations are ^ 
vague and conclusory and a prediction of future events and are not actionable. 
9. JMS did not reasonably rely upon any statements made by Taggart £>^ — 
concerning Hidden Ridge or Aspenwood. 
10. JMS did not suffer any damages as a proximate result of any £>y-
representations or omissions by Taggart. 
11. Neither CAT nor Taggart made any written or oral warranties to JMS 
with respect to Hidden Ridge or Aspenwood, nor did they breach any warranties. 
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12. Pursuant to Utah Code Annotated, §48-2(b)-l 18, JMS Financial is liable 
to CAT for the amounts due under the December 17, 1998 Agreement because it &\ 
signed the Agreement on behalf of JMS prior to the time JMS was formed. 
13. JMS and JMS Financial breached the December 17, 1998 Agreement by 
failing to pay the amount due. The amount due, owing and unpaid to CAT by JMS ^ 
and JMS Financial under the December 17, 1998 Agreement is $612,995.00, plus 
interest thereon at the rate of 9% per annum from December 17, 1998. 
14. CAT is entitled to recover from JMS and JMS Financial its reasonable
 n 
attorneys' fees and costs incurred in recovering the amounts due under the Agreement 
and in defending JMS' claims and defenses relating to enforcement of the Agreement. 
DATED this £& day of June, 2001. 
Xk\v\ 
WILLIAM B.BOHLING 
MAILING CERTIFICATE 
PLEASE TAKE NOTICE that a copy of the foregoing was mailed to the 
following on the day of June, 2001: 
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Brian W. Steffensen, P.C. 
David C. Condie, Esq. 
Steffensen Law Office 
2159 South 700 East, Suite 100 
Salt Lake City, Utah 84106 
C^fet 
C:\jg\TAGGART-CAT\FINDINGS & CONCLUSIONS.wpd 
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ADDENDUM « /COUNTER OFFER fl ... 
TO 
REAL ESTATE PURCHASE CONTRACT 
This is an ADDENDUM/COUNTER OFFER to that REAL ESTATE PURCHASE CONTRACT (the "REPC") with an Offer Reference Dale 
of V " ^ V " ? ? * * , 19 .including all addenda and counter oilers, 
belween J/^^fx/^ /MjSJJiic. ZLA ^ . . as liuycr. 
and > * • / • • / V » ts d a > 4L xk <f £ I G.IA.AJLS. . as Seller 
(ffar The following lermsare hereby incorporateU as part of the REP £ nd to the extent these terms modify or conflict with any provisions ol the 
REPC, these terms shall control. All other terms of the REPC not modified shall remain the same: 
/- 7^7 / J 
aff bAC^u/tkn rafii/^a^rS Q S f±.J@L 
wt rt/i /0 <?h 
/ / ^ / i > y <y A>Sdi4<^/y 7^"/ c**\ #*~ c /6s**/ /»f**/ ,*/*A 
Y ^-2^A ±y&S <ds± T / / A.f / , 
!£= Cut 
Jh *XL C^JTJ-I L£ 
i- TM/U*SJ- *f 4%^ c«;// {<*<« *-'-?&** J «,;// £<- ^ 4e 
^ y / / y ^Haui^Z / ° ^ / H^Lt^iJ 
^ - /a
 vt^^fy cat// 6re <TJ- /«//ofs£ : J±QQOO. f-*r-fZ_ 
' / t f £ e 
*v/~ 
7 . ^ / / J H C < H <(«- / c « / A # ^ c < , /^r Ac fj* t* /<7j< fit* « / ^ . y ^ , 
/ I ) Seller [ ] Buyer shall have until | 1 A M . | ) P.M. Mountain Time. C . 19 to accept 
cordance with Section 23 of lho,REPC. Unless so accenJed, this otter shpU lapse- '// / <*/?*.•/. ^ j/ ^/ Sl^ . 
/&L 
Signature y- JTo. 
/~Vl* 
Date 
Date 
ACCEPTANCE/ REJECTION / COUNTER OFFER 
CHECK ONE: 
( ) Acceptance: ( j Seller [ ) Buyer hereby accepts these terms. 
( ) Buyer ( ) Seller Signature Date Time 
[ ] Buyer ( ] Seller Signature 
I 1 Rejection: | | Seller | J Buyer rejects these terms. 
(Initials) (Date) (Time). 
Date Time 
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rVtAlFOiV" 
fit.,%L. c o i M i t KUHCHASE CONTRACf 
This is a legally binding Contract Utah State I aw regimes that licensed real estate agents use this loirn, hut Itie Cliiyer and the Seller may 
legally agree in writing lo alter or delete provisions ol this lorm II yon desire legal or la* advice, consult yoin attorney or ta* advisor 
* Or-^J. EARNEST MONEY RECEIPT 
v. Buyer ._._ iJ^Ci C ^ / V ^ *f* J>^ 1 $ 7f£ <*J offers to ouichas^lhu Properly described below and deliver 
Liiokeraye. as Earnest Money Deposit $ ^J 0 0 d O O in Ihe loim o( C - ^ ^ C> \ _„._._ lo be deposile lo _jOOf 0 0 t t d 
nuchasc by a 
Heceived by 
wilhinjUwrrrbusiness days after Acceplance of Ibis ofler lo pur e ll nattier. vC / / / J 
*\ / fiOCC /t t^\ on y * A V " / / ( b a l e ) 
Brokerage Phono Number ^* 
j , j Of^ FER IO PURCHASE 
1. PROPERTY: ..... J* *- «trio/\.^ ...***<<4 *.*{*( *\ ^ / ^f~ 7 $ ^ ^ 
Cily . . County . Utah 
I I Included Hems Unless excluded herein, this sale shall include all fixtures presently attached lo Ihe Properly: plumbing, healing, an conditioning and 
venting fixtures and equipment, water heater, buill in appliances, light fixtures and bulbs, halhioom Iodines, cuitams and draperies and roils, window and 
dooi screens, storm doors, window blinds, awnings, installed television antenna, satellite dishes and system, wall to-wall carpets, automatic garage door 
opener and liansmitter(s). fencing, liees and shrubs The following personal propeily shall also be included in this sale and conveyed under separate Dill ol 
Sale with warranties as to Idle . 
12 Excluded Hems The following items are excluded from this sale ._ , _ 
2. P U R C H A S E PRJCE AND FINANCING Buyer agrees lo pay for Hie Property as follows 
$ JJLO 0JL.0 Earnest Money Deposit 
$ Existing Loan: Buyer agrees lo assume and pay an existing loan in this approximate amount presently payable al $ . 
per month including principal, interest (presently al % per annum). IJ real estate taxes, I I property insurance premium 
and L J mortgage insurance premium. Buyer agrees to pay any liausler and assumption lees Seller I I shall I I shall not be 
released from liability on said loan. Any net differences between the approximate balance ol Ihe loan shown above and Ihe actual 
balance al Closing shall be adjusted in LJ Cash f I Other 
Proceeds from New Loan: Buyer reserves Ihe right lo apply lor any ol Ihe following loans under Ihe terms described below 
U Conventional LJ FHA U VA CI Other . Seller agrees lo pay $ toward 
Discount Points and Buyer's other loan and closing costs, lo be allocated at Buyei s discretion 
U For a lixed rale loan: Amortized and payable over years, interest shall not exceed % per annum, monthly principal and 
interest payment shall not exceed $ , or 
1.1 For an Adjustable Rate Mortgage (ARM) Amortized and payable over years; initial interosl rale shall not exceed % per 
annum, initial monthly principal and interest payments shall not exceed $ Maximum Lile Time interest rale shall not 
"""exceed % per annum. 
$ S>f*0OO0O Seller Financing: (See attached Seller Financing Addendum) 
$ Olher: 
$ b a l a n c e of Purchase Price In Cash al Closing 
$ &i/.4Pr6ot> Total Purchase Price 
2.1 Exisling/New Loan Application. Buyer agrees lo make application for a loan specified above within calendar days (Application Dale) after 
Acceptance. Buyer will have made Loan Application only when Buyer has: (a) completed, signed, and deliver ed lo Ihe Lender Ihe initial loan application and 
documentation required by Ihe Lender, and (b) paid all loan application lees as requited by the Lender Buyer will continue lo provide tho Lender with any 
additional documentation as required by the Lender II. within seven calendar days after receipt of written request from Seller. Buyer fails lo provide lo Seller 
written evidence that Buyer has made Loan Application by Ihe Application Date, then Seller may. prior lo the Qualification Dale below, cancel Ibis Contract 
by providing written notice lo Buyer. The Brokerage, upon receipt of a copy ol such written notice, shall release to Seller, and Seller agrees lo accept as 
Seller's exclusive remedy. Ihe Earnest Money Deposit without tho requirement of any luither written authorization Irom Buyer 
2.2 Qualification. Buyer and Ihe Properly must qualify for a loan for which application has been made under section 2 I within . . . . . . . calendar days 
(Qualification Dale) alter Acceplance The Property is deemed qualified if, on or befoic the Qualification Dale. Ihe Properly, in its cuirent condition and for 
Ihe Buyer's intended use. has appraised al a value not less than Ihe Total Purchase Price Buyer is deemed qualified il, on oi belore Ihc Qualilicalion Dale. 
Ihe Lender verifies in writing that Buyer lias been approved as of Ihc verification dale 
2 3 Qualification Contingency. If Seder ha6 not previously voided Ibis Contract as provided in Section 2 I. and either the Properly or Buyer has tailed lo 
quality on or before the Qualification Dale, either parly may cancel Ibis Contract by providing wiitten notice lo Hie other party within three calendar days 
after the Qualilicalion Dale, otherwise Ouyer and the Properly are deemed qualified Ihe Oiokeiage. upon receipt ol a copy ol such wiitten notice, shall 
return to Buyer the Earnest Money Deposit without the requirement ol any fuillher wrilte/i aiilhou/ation ol Seller 
3. CLOSING. This liansaction shall be closed on or belore _<f $ ... ^ V C t / C / < / ^ £ f 19:—"— Closing shall occur when (a) Buyei and Seller have 
signed and deliveied to each olher (or lo Ihc escrow/title company), all documents required by Ibis Contract, by Ihe I ender. by written esciow instructions 
and by applicable law. and (b) Ihe monies required lo be paid under Ihese documents, have been delivered lo the esciow/title company in tho lorm ol 
cashier's check, collected or cleared funds Seller and Buyer shall each pay one hall (1/2) of the esciow Closing lee, unless otherwise agieed by Ihe pai ties 
ir >ig Taxes and assessments for Ihe current year, rents, and interest on assumed obligations shall be pioialcd as set foilli in this Section. Unearned 
dc. ..its on tenancies shall be transfeircd lo Buyer al Closing Prorations sel lorth in this Section, shall he made as ol I I dale of Closing I\\ dale ol 
possession I.J other 
4. POSSESSION. Unless otherwise agreed in writing by Ihe parlies. Seller shall deliver possession lo Buyer within _ .j[_. / \ bonis alter Closing 
5. CONFIRMATION OF AGENCY DISCLOSURE. Altho signing ol this Contract Ihe listing agent _ . . . _ . . . . . . . . . . . . represents 
I ) Seller LJ Buyer, and Ihe selling agerd represents I.) Seller I I Buyer Buyer and Seller confirm that prior to signing tins 
Contract written disclosure of Ihc agency relalionship(s) was provided lo him/her ( ) Boyd's Initials ( ) Seller's Initials 
G.TITLE TO PROPERTY AND TITLE INSURANCE, (a) Seller has. or shall have at Closing, lee title to the Properly and agrees lo convey such Idle to Buyer by 
yeneial warranty deed, dee of financial encumbrances as warranted under Section 10.6. (I>) Seller agiees lo pay lor and lurnish Buyer at Closing witli a 
cuirent standard lorm owner's policy of title insurance in the amount of Ihe Total Purchase Price, (c) Ihe title policy shall conlorm with Seller's obligations 
under subsections (a) and (b) above. Unless otherwise agreed under subsection 0 4, the commitment shall conlorm with the title insurance commitment 
provided under Section 7 
7. SELLER DISCLOSURES. No later than calendar days alter Acceplance. Seller will deliver lo Buyer Ihe following Seller Disclosures (a) 
a Seller property condition disclosure foi Ihe Property, signed and dated by Seller, (b) a commitment lot Ihe policy of title insurance requued under Section 
C. to be issued by Ihe title insurance company chosen by Seller, including copies ol all documents listed as Exceptions on Ihe Commitment, (c) a copy of all 
loan documents relating lo any loan now existing which will encumber Ihe Property alter Closing, and (d) a copy ol all leases allecting the Properly not 
expiring poor lo Closing Seller agrees to pay any title commitment cancellation chaige under subsection (b) 
8. GENERAL CONTINGENCIES. In addition to Qualilicalion under Section 2 2 Ibis olfci is (a) subject to Buyer's approval ol lite content ol each ol the items 
referenced in Section 7 above; and (b) L J is I.I is not subject lo Buyei's approval ol an inspection of Ihe Properly T he inspection shall be paid for by Buyer Q Q 
and shall be conducted by an individual/company of Buyer's choice Seller agrees lo fully coopeiale with such inspection and a walk •through inspection ^ 
under Section 11 and lo make Ihe Property available for Ihe same Q 
0 I Buyei shall have calendar days after Acceplance in which lo review Ihe content ol Seller Disclosures, and. if Ihc inspection contingency O 
ipplies. to complete and evaluate Ihe inspection of Ihe Properly, and lo determine, il, in Buyci's sole discretion. Ihe content of all Seller Disclosuies 
including the Properly Inspection) is acceptable 
0.2 If Buyer does nol deliver a written objection lo Seller regarding a Seller Disclosure or Hie Propeily Inspection within Ihe lime provided in syftscclion 0.1 
ibove, thai document or inspection will be deemed approved or waived hw n.nr«. 
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8.3 II Buyer objects. Buyer and Seller shall have seven calendar days aller leceipt ol the objections lo resolve Buyer's oDicciions boner may. DIM sunn noi 
be required lo. resolve Buyer's objections. II Buyer's objections are not resolved within Ihe seven calendar days. Buyer may void this Contract by providing 
written notice lo Seller within Ihe same seven calendar clays Ihe Brokerage, upon receipt ol a copy ol Buyer's written notice, shall return to Buyer the 
~ -Mnesl Money Deposit without the requirement ol any further written authorization fiom Seller II this Contract is not voided by Buyer. Buyer's objection is 
meil lo have been waived. However, this waiver does not alloc! those items wananled in Section 11 
13 A Resolution ol Buyer's objections under Section H 3 shall be in willing .-imiy^dl be sprcilically enforceable as covenants ol this Contract 
9. SPECIAL CONTINGENCIES. Ibis oiler is made subject lo . . f < < ^ ^ J f *\HH n>\ 
Ihe terms ol attached Addendum « are incorporated into Ibis Contract by this leleience 
10. SELLER'S LIMITED WARRANTIES. Seller's warranties lo Buyer regarding Ihe condition ol ihe Properly aie limited to Ihe following 
10 I When seller delivers possession ol Ihe Properly to Buyer, it will be broom clean and liee ol debus and personal belongings. 
10 2 Seller will deliver possession ol Ihe Property to Buyer with the plumbing, plumbed fixtures, healing, cooling, ventilating, electrical ami spunkier 
systems, appliances and fireplaces in working order; 
10 3 Seller will deliver possession ol Ihe Property to Buyer with Ihe root and foundation Iree of leaks known lo Seller. 
10 4 Seller will deliver possession ol Ihe Properly to Buyer with any private well or septic lank seiving Ihe Propeily in working order and in compliance 
with governmental regulations, 
10 5 Seller will be responsible lor repairing any of Seller's moving-related damage lo Ihe Properly. 
10 6 At Closing. Seller will bring current all financial obligations encumbering Ihe Property which are assumed in writing by Buyer and will discharge all 
such obligations which Buyer has not so assumed, and 
10.7 As of Closing. Soller has no knowledge ol any claim or notice of an environmental, building or zoning code violation regarding Ihe Properly which 
has not been resolved 
It. VERIFICATION OF WARRANTED AND INCLUDED ITEMS. Before Closing. Buyer may conduct a "walk-through" inspection ol the Propeily lo 
determine whether or not items warranted by Seller in Section 10.1. 10.2. 10 3 and 10 A are in Ihe warranted condition and lo verily ilems included in Section 
1.1 are presently on the Property. II any item is not in the warranted condition. Seller will correct, repair or replace it as necessary or. with Ihe consent ol 
Buyer, escrow an amount at Closing lo provide for such repair oi replacement. Ihe Buyer's lailuie lo conduct a "walkthrough" inspection, or to claim 
during Ihe "walk-through" inspection thai Ihe Properly does not include all items referenced in Section I.I. oi is not in Ihe condition wananled in Section 
10. shall not constitute a waiver by Buyer of Buyer's rights under Section 11 or ol Ihe wauanlies contained in Section 10 
12. CHANGES DURING TRANSACTION. Seller agrees lhal no changes in any existing leases shall be made, no new leases entered into, ami no substantial 
alterations or improvements lo Ihe Property shall be made or undertaken without Ihe written consent ol Ihe Buyer 
13. AUTHORITY OF SIGNERS. II Buyer or Seller is a corporation, partnership, trust, estate oi oilier entity, the person executing this Contract on its behall 
warrants his or her authority lo do so and lo bind Buyer or Seller. 
14. C O M P L E T E CONTRACT. This instrument together with its addenda, any attached exhibits, and Seller Disclosures constitute Ihe entire Contract 
een the parties and supersedes and replaces any and all prior negotiations, representations, warranties, understandings or contracts between Ihe 
, es This Contract cannot be changed except by written agreement ol the pailies 
15. DISPUTE RESOLUTION. The pailies agree that any dispute or claim telaling to this Contract, including but nol limited lo Ihe disposition ol Ihe Earnest 
Money Deposit, Ihe breach or termination of this Contract, or the services lelaling lo this liansaclion, shall lust be submitted to mediation in accordance 
will* Ihe Utah Real Estate Buyer /Seller Mediation Rules of Ihe American Arbitration Association Disputes shall include repiesentalions made by Ihe 
parties, any Broker or other person or entity in connection with the sale, purchase, Imancing, condition or other aspect of Ihe Properly lo which this Contract 
pertains, including without limitation, allegations of concealment, misrepresentation, negligence and/or baud Each paily agrees to bear its own costs of 
mediation Any agreement signed by Ihe parties pursuant to the mediation shall be binding II mediation (ails. Ihe procedures applicable and remedies 
available under this Conlracl shall apply. Nothing in this Section 15 shall prohibil any party Irom seeking cmeigency equitable relief pending mediation By 
marking this box D . and adding their initials, the Buyer ( ). and the Sellei ( ), agree lhal mediation under this Section 15 is nol mandator y. but is 
optional upon agreement of all parlies 
16. DEFAULT. If Buyer delaulls, Seller may elect to either retain the Earnest Money Deposit as liquidated damages or lo return the Earnest Money Deposit 
and sue Buyer to enforce Seller's rights. II Seller delaulls. in addition lo return of the Earnest Money Deposit. Buyer may eleel lo either accept Irom Sellei as 
liquidated damages, a sum equal lo Ihe Earnest Money Deposit, or lo sue Seller lor specific performance and/or damages II Buyer elects lo accept Ihe 
liquidated damages. Seller agrees lo pay Ihe liquidated damages lo Buyer upon demand Where a Section ol Ibis Contract provides a specific remedy Ihe 
parlies intend that Ihe remedy shall be exclusive regardless of rights which might otherwise be available under common law 
17. ATTORNEY'S FEES. In any action arising out ol litis Contract. Ihe prevailing parly shall ho entitled lo costs and reasonable attorney's lees 
18. DISPOSITION OF EARNEST MONEY. The Earnest Money Deposit shall nol be released unless rl is aulhon/ed by (a) Section 2. Section ft 3 or Section 
15. (I)) separalo written agreement of Ihe parlies, or (c) court order. 
19. ADROGATION. Except for express warranties made in this Contract. Ihe piovisious ol Ibis Contract shall nol apply aller Closing 
20. RISK OF LOSS. All risk of loss or damage lo the Properly shall be borne by Sellei until Closing 
21. TIME IS OF THE ESSENCE. Time is of the essence regarding the dales set lorlli in Ibis liansaclion Extensions must be agreed lo in writing by all pailies 
Performance under each Section of this Contract which references a dale shall be requited absolutely by 5:00 PM Mountain Time on the staled dale 
22. FACSIMILE (FAX) DOCUMENTS. Facsimile transmission of any signed original document, and lelransmission of any signed facsimile transmission, 
shall be the same as delivery ol an original If Ihe transaction involves multiple Buyers or Seller s. lacsimile transmissions may be executed in counleipar Is 
23. ACCEPTANCE. Acceptance occurs when Seller or Buyer, responding to an oiler or counleiolfer of the other: (a) signs Ihe oiler or counter wheio noted 
to indicate acceptance; and (b) communicates to the other parly or the other parly's agent that the offer or counleroller has been signed as required 
24. OFFER AND TIME FOR ACCEPTANCE. Buyer oilers to purchase the Property on Ihe above terms and conditions. If Seller does not accept this oiler by 
C) AM CI PM Mountain Time
 w 19 , Ibis oiler shall lapse, and the Brokerage shall return Ihe Earnest Money 
L. A\\ lo Ouyor 
(Oiler Dale) (Buyer's Signature) (Oiler Date) 
The above dale shall be Ihe Oiler Relerence Dale 
(Notice Address) (Phone) (Notice Addiess) (Phone) 
A C C E P T A N C E / n E J E C T I O N / C O U N T E R OFFER 
C H E C K O N E : 
U Acceptance of Offer lo Purchase: Seller Accepts the foregoing oiler on the leims and conditions specilied above 
J&/**jLjMi±.^^ 
(SellerJ££*ggaty»e) / / s / f t *Da,e> (Time) (Seller's Signature) (Oate) (Time) 
. a r r l • * * (Notice Address) ** (Notice Address) 
LJ Rejection: Seller Rejects the loregoing offer (Seller's initials) (Dale) (Time) 
D Counter Oiler: Seller presents tor Buyer's Acceptance the terms of Buyer's offer subjecl lo Ihe exceptions or modifications as specified in Ihe attached 
Counter Oiler If 
Page 2 ol 2 pages Seller's Initials Buyers Initials ( ) Dale 
THIS ronM Ai>pnovEo av IHE UTAII REAL EsrAie COMMISSION AND HIE orrICE or IHE UIAII AI IOMNEY GENERAL, JUNE. ISSJ 
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LZS 
NEWPORT HOLDING INC. 
S 
iffiQ DSCROSS Is 50% owned by Capital Assessts. There are 230 lots with a possibility of about 19 more that could be 
; / ~ 
,<**> 
added by the purchase of 6 more acres at about $35,000 per acre. 80 lots are in phase 1,2,and 3 with a loan in 
place with U S Bank for the amount of $1,725,000. There is also underling payments to Capital Assessts in the 
amount of $330,000 and a note to Kent Hoggan for $1,430,000. On phases 5 thru 9 there are payments of 
$1,294,000 and this would include aprox 24 acres in the Plumb Industrial Parte (we own about 2/3 of the Park) 
Payments «. 
This is a 18 month loan with U S Bank - * ^ 
Thisjs behind the bank loan to Capital Assessts 
This is earnest money from Reliance Homes (could possibly be paid back) 
THSTsTb 1NTRASPACE $220,000 due June 10. 1997 and $176,000 every six months 
This is to Capital and needs to be refinaced / 
This is to Walt Plumb and due when you start phase 3 ^ 
$1,725,000 
$330,000 
$150,000' 
$661,000 
$150,000 
$90,000 
$1,430,000 
  t /  f t  ) 
MEAPOWLAND' 
Payments 
This is a note to Kent owed by Retacrest
 y / / // • / / ]— i 
4 ll&ooo J«t. *<*S /P/H**TKJ 4 * *<co4- /*/<-*( K7*'<*- f * * t V*«J+S\ 
£ Is 50% owned by Scott Turval. This is 193 lots and about 52 acres. 
Owed to City DeveJopement. $640,000 due after final plat and rest over 3 yrs. $2,028,000 
North Qgden $792,000 
ROY $450,000 
/ SPRINGVILLE $2,001,000 
One third due in 90 days and two equal payments over 18 months. 72 lots 
$50,000 due in 30 days and balance in 60 days. 53 lots 
Aprox $690,000 due 30 days after final plat and bal. over 3 yrs. 302 lots 
WHLARD $1,000,000 Must take down ten acres or $100,000 per year after plat approved. 100 acres 
GRANTSV1LLE $4,260,000 $200,000 due upon preliminary plat and bal. due over ten years. 
-^ HIGHLAND OAKS $200,000 $200,000 due Walt Plumb and 50% owned by Clark 
C CLEARFIELD $1,001,000 27 ACRES AND ABOUT 135 LOTS. Will need to take about 1/3 down in Sect. '97 
bal. when get approval. 
\ $> 
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LIQUID SUGARS, INC 
LSI /LIQUID SUGARS 
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Addendum 3 - Exhibit 38 Rosen's Pro Forma (Finalized After Meeting with 
Taggart) 
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I1\^V4\-I I 1 * l V4 V 
Dec 98 Jan 99 
Faggert & Coats 
development 200,000 
k&C interest 
JMS Points 20,000 
3ank Principal 127,375 599,415 
3ank Interest 9,425 16,185 
JMS Interest 
Contingency 
SashOut 356,800 
Lot Payments 171,100 
Phase 2, 4 lots 
JMS Loan 200,000 
Cash In 
Net Cash 
371,100 
14,300 
Equity Disb. 
Ruby LLC (50%) 
JMS Financial (50%) 
Feb 99 Mar 99 
117,000 
331,207 469,802 
10,793 8,998 
615,600 342,000 595,800 
769,950 427,750 598,850 
Apr 99 
310,000 
30,000 
610,702 
4,898 
955,600 
769,950 
May 99 
88,000 
185,948 
708 
15,000 
289,656 
556,075 
(200,000) 
Jun 99 
310,000 
23,250 
41,750 
375,000 
384,975 
170,000 
Total 
620,000 
435,000 
0 
0 
23,250 
20,000 
2,324,449 
51,007 
15,000 
41,750 
3,530,456 
3,678,650 
170,000 
0 
769,950 427,750 598,850 
85,750 ' ' • 
769,950 356,075 
II 85,650) 66,419 
554,975 3,848,650 
1 ' , HM.HM 
(159,097) 
(159,097) 
(159,097) 
(159,097) 
Cum. Cash 14,300 168,650 254,400 257,450 71,800 138,219 
•ip Phases 2,3,4 
bales Price 
Cost per lot 
Net per lot 
#lots 
Option #1 
20,000 
17,500 
2,500 
199 
Option #2 
20,000 
16,500 
3,500 
199 
Option #3 
22,000 
16,500 
5,500 
199 
Option #4 
23,000 
16,500 
6,500 
199 
Option #5 
23,000 
15,750 
7,250 
199 
Option #6 
25,000 
16,500 
8,500 
199 
Net Earnings 497,500 696,500 1,094,500 1,293,500 1,442,750 1,691,500 
ft 
d.pnj'*'' ,£/>£>«"** ' ^ / * / 
/? 
/ * • -
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Addendum. \ Aspenwoou^ \ un^a., Brieis Opposing Motion for Summary 
Judgment 
a. Rule 56(f) Motion for Continuance 
b. Amended Memorandum in Support of Rule 56(f) Motion [and in] 
Opposition to Motion for Partial Summary Judgment 
c. Declaration of David C. Condie in Support of Rule 56(f) Motion 
d. Amended Affidavit of Daniel Stanley Mehr 
e. Excerpts from Transcripts of Depositions of 
(' * Dan Mehr 
(11) Richard W. K r 
(iii) Paul Taggart 
(iv) John Coats 
(v) KentHoggan 
f. Reply Memorandum in Suppua of Rule 56(f) Mi 
g. Verification of Plaintiffs'Complaint 
h. Plaintiffs' Amended Supplemental Memorandum in Oppositioii to 
Defendants' Motion for Summary Judgment 
i. Objections to Defendants' Proposed Order Granting Summary 
Judgment 
j . Plaintiffs' Reply to Defendants' Memorandum in Opposition to 
Plaintiffs' Objections to Defendants' Proposed Order Granting 
Summary Judgment 
k. Aspenwood Operating Agreement 
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a. Rule 56(f) Motion for Continuance 
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> 
Brian W. Steffensen, P.C. (#3092) 
David C. Condie (#8053) 
Steffensen • Law ••• Office 
2159 South 700 East, Suite 100 
Salt Lake City, Utah 84106 
Telephone (801) 485-3707 
IN THE THIRD DISTRICT COURT 
SALT LAKE COUNTY, STATE OF UTAH 
<\y 
ASPENWOOD, L.L.C., JMS-HIDDEN, 
Plaintiffs, 
RULE 56(f) MOTION FOR 
CONTINUANCE TO OBTAIN 
AFFD3AVTTS AND DEPOSITION 
TRANSCRJPTS AND TESTIMONY 
AND TO PERMIT THE 
COMPLETION OF DISCOVERY 
> 
C.A.T., L.L.C., PAUL TAGGART, 
JOHN COATS and DOES 1-30 
Defendants. L | ' J / > 1 / I / ' / / 
Judge William B. Bohling 
^ 
PURSUANT TO RULE 56(F) OF THE UTAH RULES OF CIVIL PROCEDURE, 
PLAINTIFFS REQUEST ADDITIONAL TIME TO OBTAIN AFFIDAVITS AND 
DEPOSITION TESTIMONY FROM NECESSARY WITNESSES AND 
COMPLETE DISCOVERY. 
Plaintiffs hereby moves the court for additional time to obtain affidavits and deposition 
testimony from necessary witnesses and to complete discovery. Discovery in this case is still 
ongoing and Defendants n lotioi 1 is pi emati ire ' I ! le Coi irt s recent schedi ding 01 ilei: set 
discovery cutoff in this case for December 29,2000. The motion deadline in this case is set for 
Januar) X, JIH) I Opposing memoranda are due on or before January 22, 2001. Reply 
memoranda are due on ui bduit" ),imi<ti\ lh ,M0I jnnl ,i IICJIID)." (Life IOI SJHI mountHK \U\ 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain errors.
already been set by this Court for February 5, 2001. Accordingly, in keeping with judicial 
practice and Utah case law, Plaintiffs merely request that the court allow it to respond to this 
motion once discovery is complete. 
This motion is further supported by an Affidavit of counsel, as well as a memorandum 
served and filed herewith and is incorporated herein by reference. 
DATED th i sZ^Sy of November, 2000. 
Steff ensen • Law • Office 
David C. 
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Certificate of Service 
I hereby certify that on t h e ^ ^ day of /Jxxst*J*~- , 2000, that I caused a true and 
correct copy of the foregoing instrument to be \p mailed, postage prepaid; and/or hand 
delivered by fax and/or by courier; to: 
Burbidge & Mitchell 
Att: Stephen B. Mitchell 
130 East South Temple, Suite 2001 
Salt Lake City, Utah 84111 -1103 
FAX 355-2341 
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Amended Memorandum in Support of Rule 5o(t) Motion 
[and in] Opposition to Motion for Partial Summary Judgment 
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> 
Brian W. Steffensen, P.C. (#3092) 
David C. Condie (#8053) 
Steffensen• Law •Office 
2159 South 700 East, Suite 100 
Salt Lake City, Utah 84106 • • * » 
Telephone (801) 485-3707 ~ "•' " /
 u 
IN THE THIRD DISTRICT bdl&RT^\ ft) 
SALT LAKE COUNTY, STATE OF UTAH V ^ 
A6PENWOO 
L^.JLJ«V_^.^ 
• v, 
Plaintiffs, 
MEMORANDUM IN SUPPOHT < >F 
RULE 56(f) MOTION FOR 
CONTINUANCE TO OBTAIN 
AFFIDAVITS AND DEPOSITION 
TRANSCRIPTS AND TESTIMONY 
AND TO PERMIT THE 
COMPLETION OF DISCOVERY 
> 
C.A.T., L.L.C., PAUL TAGGART, 
JOHN COATS and DOES 1-30 
Defendants. 
ALTERNATIVE MEMORANDUM IN 
OPPOSITION TO MOTION FOR 
PARTIAL SUMMARY JUDGMENT 
Civil No. 
Judge William B. Bohling 
INTRODUCTION 
process necessitated a continuance of the trial date in this case in order to adequately complete 
discovery. Nevertheless, despite the fact that discovery is still far from complete, Defendants 
have filed a premature Motion for Partial Summary Judgment. 
The defendants' Motion for Partial Summary Judgment should be denied because: 
1. Discovery is not yet complete. /:\s tl le Coi trt is well aware, despite the bc>,; eiior ^ He 
parties, delays in the discovery process recently necessitated a continuance of the trial 
date in this case in order to give the parties time to adequately complete discovery. 
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Because discovery is not yet completed, plaintiffs cannot fully and fairly oppose the 
instant Motion. Plaintiffs have therefore filed a Rule 56(f) Motion, which is supported by 
this joint memorandum. Under Rule 56(f) and the Utah Supreme Court rulings related 
thereto, the Motion is premature; and 
2. There are factual matters which are now and will be at the end of discovery in material 
dispute precluding the granting of summary judgment. 
OVERVIEW OF CASE 
In the Spring of 1997, Dan Mehr talked to Paul Taggart and John Coats about purchasing 
certain real estate development projects from Kent Hogan's company, Newport Holdings, Inc. 
("Newport"). As a result, Taggart and Mehr met with Hogan to review the projects which might 
be for sale, and discussed the terms of such a sale. As a result of that meeting, Hogan drafted an 
agreement (the "Newport REPC") between Newport and Mehr's company, Baucorp, "or its 
assigns" - because Hogan knew at the time the Newport REPC was signed that Taggart and 
Coats were involved and would have an ownership interest in the projects he was selling - giving 
Mehr, Taggart and Coats the right to purchase a list of real estate projects. At the time the 
Newport REPC was signed, Dan Mehr had already made an agreement with Taggart and Coats 
to be the his partners in the projects which were to be acquired from Newport. Among other 
things, the agreement between Mehr, Taggart and Coats specifically required Taggart and Coats 
to provide or otherwise arrange for the monies necessary to purchase, develop and sell the 
projects. Paul Taggart paid the initial $100,000.00 to Hogan in connection with the execution of 
the Newport REPC, although it is not clear from where he obtained the funds. It is believed by 
Dan Mehr, that Paut Taggart took money from an account owned by Brook Hollow, L.L.C. to 
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make tlii' initial 'Ml!""'" (11)0 -• . . , base of the nmlliplr pmju'h Iioni 
Newport. 
In addition, as part of the iilitial agreement that was reached in Apri1 ~ r 1 °07 (prior to the 
executi • . . - : • \ "... - - * ^-'stigate 
and evaluate each of the projects identified in the Newport REPC, and then proceed to finance, 
purchase, develop and then sell for a profit each of those projects that were determined to be 
eeonoinicalh \ mhlr if anhupalnl lr IT pmliuHr 1 i«"\ir* .md < <»afs un<i*M 1-IHLJPI 
agreed that they would provide the funding for all such economically viable projects. Mehr and 
Taggart would jointly work on the development, and Mehr's company, Baucorp, would perform 
onsite excavation/development construction work I "i u: s' 1a i it: to this agreement, > ieh i , I agj m t 
and Coats began conducting due diligence with respect to the projects. As a result of these 
investigative/evaluative efforts, they all decided to pursue the Clearfield, Woods Cross, West 
Valley, Springville, and Highland Oaks projects. When these projects were chosen for 
development by the three individuals, it was still their mutual understanding and agreement that 
In May of 1997, approximately one month following the execution of the Newport REPC, 
Taggart, Coats and Mehr decided to form a limited liability company, Aspenwood, LLC, to be 
they believed had significant profit potential and had decided to purchase from Kent Hogan. 
At all times, it was understood that Lonnie Oman was a 50/50 partner with Newport/Kent 
other four projects chosen for purchase and development referred to above either individually or 
3 
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via his company Newport Holdings. After the Newport REPC was signed, Oman was 
approached about whether he would be willing to sell his interest in Hidden Ridge to Mehr, 
Taggart and Coats. After some negotiation, Oman agreed to also sell his interest in the Hidden 
Ridge project to Mehr, Taggart and Coats. Since Oman was not a party to the Newport REPC, 
an additional/separate purchase agreement was necessary to include the purchase of Oman's 
interest together with that of Newport in the Hidden Ridge project. On May 22, 1997, the same 
day that Aspenwood. L.L.C. was formed, Aspenwood executed the separate agreement with both 
Oman and Newport to purchase the latter's entire interest in the Hidden Ridge project in 
Springville. 
At this point in time, Mehr, Taggart and Coats all believed and expected that the five 
projects they had decided to purchase and develop were likely to be highly profitable. In fact, 
then estimates of the profits which could reasonably be expected from these projects exceeded $5 
million. Sadly and almost inexplicably, and over the vehement protestations of Mehr, Taggart 
and Coats decided not to come up with the money necessary to purchase and develop the selected 
projects in violation of their express agreements with Mehr and Aspenwood. This resulted in 
Aspenwood losing all but Phase 1 and a l/3rd interest in Phases 2, 3 and 4 of the Hidden Ridge 
development in Springville, as well as all of its rights to the other four projects which Taggart, 
Coats and Mehr and jointly agreed to purchase and develop. 
In a desperate attempt to justify their blatant violation of contractual and fiduciary duties, 
which caused Aspenwood to lose many millions of dollars in lost profits, the Defendants have 
tried to portray the five selected projects, including Hidden Ridge, as "lemons." The Defendants 
attempt to portray both Hidden Ridge and the four other initially selected development projects 
4 
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as worthless projects plagi led 1 vitl i pi oblems. Defei ic kit its i i ic: n; 1 ; tl le I l iddt ::i i R idge pro jec t n 11:1 icii 
memorandum, sarcastically referring to it as the "crown jewel" of the five selected projects 
assigned from Newport to Aspenwood via Baucorp. Unfortunately for the Defendants, the facts 
siiniph iln IK»1 itipport (Ins Mtli'inpU'J .pin v 1 ni IIISKIIK> ildpiU' niminnus .In «;lnpiin nl.il 
problems encountered on Phase 1 of the Hidden Ridge project, the irrefutable evidence at trial 
will show that as a whole the entire project, including all phases, is projected to NI I nlore than 
have received all of that profit, rather than merely one-third (a total lost profit of not less than 
$1.4 million), if Taggart and Coats had not breached their agreement to fund the entire project. 
after Taggart and Coats caused Aspenwood to default, he successfully made some very tasty 
and profitable lemonade! Although Hogan's deposition transcript is not yet available, he 
wrongfully discard, and has netted over $5 million in profits that should have gone to 
Aspenwood. Furthermore, in Taggart's deposition he admitted that each of the selected, but then 
w "Higtud;, dirpfulj)! >|ccl' if .ill tvln nit "inirs dppt.nt .1 In ill br likeh hiiilih p diKiHc. 
That is a total of almost $7 million in documented profits which Aspenwood lost 
because Taggart and Coats unilaterally and wrongfully refused to fund and pursue them. 
Let's look at hov \ - the Defei icia t its atten lpt to exci ise tl leii vv i oiigt ul faih ire to help Aspenwood 
realize these substantial profits. First, the "big lie" technique - they deny that there ever was an 
agreement that they ftmd the selected projects, or that they ever even selected any projects other 
than Hidden R ;d-j<.\ ihen they use ''sleight ot hand1 - attempting to shift focus away from their 
5 
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express agreement with Mehr (which is partially, but significantly documented in the Aspenwood 
Operating Agreement), to the joint Newport REPC; claiming that since the Newport REPC gave 
Aspenwood the "option" to purchase the enumerated projects, then somehow Taggart and Coats 
had the "option" not to fund the selected projects. Unfortunately for the Defendants, there are 
documents in addition to the testimony of Mehr which at trial will expose these arguments for 
what they really are: wholly feckless. 
One of the key excuses offered by the Defendants for failing to fund involves the claim 
that they somehow were led to believe in May of 1997 that "cash flow from the development 
loan for Hidden Ridge and lot sales to Ryland [Homes] would be sufficient to pay all but the 
first couple of payments due for purchase of the [Hidden Ridge] project and assist in acquiring 
the other projects if the options were exercised." Aspenwood's agreement with Oman and 
Hogan on Hidden Ridge alone required a down payment in June of 1997 of $250,000, and then 
monthly payments of $150,000 per month with payment in full of the total purchase price of $1.6 
million by December of 1997. The Newport REPC required $100,000 per month payments. 
That is an awful lot of money that needed to be paid between May of 1997 and December of 
1997, and thereafter. Was it really reasonable for Taggart and Coats to believe that the sale of 
92 lots to Ryland Homes alone would contribute enough money by the Fall of 1997 to fund all of 
these obligations? Absolutely not!!! 
In the first place, both Taggart and Coats had considerable experience in development, 
with Taggart being a very experienced residential developer. Phase 1 of Hidden Ridge consisted 
of approximately 92 lots. All of the dirt moving work, laying of sewer, water and storm drain 
piping, preparation for and installation of curb and gutter and then asphalt, and then final grading 
6 
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and installation of power, phone and gas lines, needt d t< :»1: i • < ::(.: i : lpletelv I: inisl led before am ; 
sophisticated buyer of building lots would pay anything to Aspenwood. Could all of that 
development work reasonably be expected to be done by October or November of 1997 - only 
and Baucorp (negotiated by Taggart on behalf of Aspenwood) gave Baucorp a whole year to 
complete this work. 
Setum) In i null's oil (iiKsili stv'ti i Inn Iiui il1 in In ILiitl In pmuiK IITMU1 In llhr i lidilui 
Ridge Project, and approximately one mile of water line. There was no possible way for this 
work to be done before Winter weather set in. For this second reason, it was not possible for an 
e^piTU'iiced dc* I'IIP|H i llilr I IIL'JMII ti io;ikoii»iM\ O|H IU <im n u/iitje liuin SJKS il llnl I llh 
Fall of 1997 as he and Coats so fervently - but falsely - claim in their memorandum. 
Finally, Hogan and Mehr will testify that the contemplated agreement with Ryland was 
approximately 25 lots per phase. Further, most big builders like Ryland take lots down on a 
monthly schedule - often three or four per month. Once all lots were fully improved and sewer 
reasonably expected more than $176,000 in gross sales revenues per month from lot sales to 
Ryland (4 x $4 1.(100 per lot). Most of these proceeds (usually between ''"'•«» anj ^-'o) were 
required to be paid to the underlying bank loan. This meant that the net cash to Aspenwood on a 
monthly basis from Ryland would only be 25% of the $176,000 per month - or $44,000. Not 
ei '"CM i close to vv 1 mt t! le agreen lei its with On lan ai id Hogan ai id tl le New por t R EPC i equii eel of 
Mehr, Taggart, Coats and Aspenwood. Once again, the facts simply will ilot support Taggart and 
7 
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Coat's story. 
The same lack of merit will be fully and devastating!} demonstrated at trial with 
respect to Taggart and Coats' claims that they did not defraud and mislead JMS, and that they are 
not personally responsible for their wrongful actions complained of by JMS and Aspenwood in 
their complaint herein. 
Plaintiffs have diligently engaged in discovery and are still in the process of completing 
extensive discovery relevant to the issues raised in the Defendants' Motion for Partial Summary 
Judgment. However, the depositions of key individuals such as Paul Taggart and John Coats 
have not been completed and will not be completed until sometime in December. The 
depositions of Richard Kohler, Jim Ritchie, Kent Hogan and Brent Metcalfe have been 
commenced but not been completed, and the deposition transcripts from the initial portion of 
Ritchie, Hogan and Kohler's depositions are not yet available to the parties. The deposition of 
Lonnie Oman has been taken, however his transcript is not available. Additionally, no 
documents have not been produced from Ritchie or Hogan, and while Taggart, Coats, Kohler and 
Metcalf have produced some documents, there are many others which Plaintiffs believe are 
critically relevant but which have not yet been produced to Plainiffs. Further, the deposition of 
Darron Billeter has not been taken because Defendants have been unable to provide Plaintiffs 
with any information concerning his whereabouts, despite the fact that they have identified him 
as a witness that they intend to produce at trial and who Taggart testified helped conduct the due 
diligence on the Newport REPC projects. Testimony from other witnesses in this case would 
indicate that Billeter has information which goes to representations made by Kent Hogan 
concerning the status of Hidden Ridge, as well as the four other real estate projects which 
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Taggart, Coats, Mehr atid Aspenwood decided to purchase and develop. Billeter apparently 
worked very closely with Paul Taggart and conducted much of the due diligence on Taggart's 
behalf regarding the projects which are in question in this litigation I lis testimony goes directly 
to several of the statements of fact and the issues and arguments outlined in the Defendants' 
Motion for Partial Summary Judgment. Further, upon review of documents produced by 
as Aspenwood's checking account records (maintained apparently by Brent Metcalfe). 
Aspenwood had a checking account at Zions Bank that is still active and monthly statements are 
which have been produced do not cover the relevant time periods when Aspenwood was 
supposedly paying out monies for development of Hidden Ridge. 
I he incomplete stall is of discovery, ai id the lack of deposition transcripts -u : -• t 
not yet produced documents, etc., make it impossible for Plaintiffs to completely respond to the 
Defendants' Motion for Partial Summary Judgment at this time. 
adequate discovery has been completed. Given the current schedule, Defendants' motion should 
be scheduled according to the deadlines already established by this Court Pursuant to the 
hearing held on November 15, 2000, and pursuant to the orders issued by this Court pursuant in 
that hearing, all motions other than motions in limine shall be filed with the Court on or before 
Jai mai ;; f 8, 2001 Opposing n ici i 101 ai ida si lall be filed on or before la i n la ry 22, 20(31 I >laii itiffs 
should be granted an extension to January 22, 2001, the date set for filing of opposing 
memoranda, by which to file an opposition to the Defendants' instant Motion for Partial 
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Summary Judgment. 
MOTIONS FOR SUMMARY JUDGMENT SHOULD NOT BE HEARD IN THIS CASE 
UNTIL DISCOVERY IS COMPLETE 
Cases should be tried on their merits. Motions for Summary Judgment should not be 
heard until the parties have had a chance to complete discovery. The Utah Supreme Court has 
long been in agreement with this position. In the case of Cox v. Winters, 678 P.2d 311 at 315 
(Utah 1984) the Court held that "...Rule 56(f) motions should be granted liberally and that 
inasmuch as an adequate opportunity for discovery had not been provided, the motion for 
summary judgment should be adjourned pending the completion of discovery." 
URCP Rule 56(f) provides: 
When Affidavits are Unavailable. Should it appear from the affidavits of a 
party opposing the motion that he cannot for reasons stated present by 
affidavit facts essential to justify his opposition, the court may refuse the 
application for judgment or may order a continuance to permit affidavits to 
be obtained or depositions to be taken or discovery to be had or may make 
such other order as is just. 
Utah case law clearly states that where discovery is incomplete a motion for summary 
judgment should not be granted, unless the movant has been wholly dilatory or the motion is 
entirely lacking in merit. See Downtown Athletic Club v. Horman, 740 P.2d 275 (Utah Ct. App. 
1987); American Towers Owners Assoc, v. CCI Mechanical Inc., 930 P.2d 1182, 1195 (Utah 
1996) (56(f) motion is to be liberally construed); Pattv Precision v. Brown and Sharpe 
Manufacturing Co.. 42 F.2d 1260, 1264 (10th Cir. 1984) ("An affidavit under Rule 56(f) should 
be treated liberally...."); Jensen v. Redevelopment Agency of Sandv Citv, 998 F.2d 1550, 1554 
("the motion should be liberally treated.") 
10 
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As demonstrated by the discovery efforts undertaken to date, it would be a brazen and 
feckless assertion that Plaintiffs have been dilatory in their discovery efforts in this case. 
Plaintiffs have not been dilatory, and the purpose of their instant motion is simply to be afforded 
sufficient time to complete their ongoing discovery efforts. Plaintiffs intend to complete 
discovery in accordance with the scheduling order of this Court, and are making preparations to 
bring dispositive motions of their own. In order to do this, Plaintiffs must have adequate time to 
complete the depositions indicated previously, as well as time to sort through and obtain 
additional documents which have not been provided to date. Discovery is set to be completed by 
the end of December, 2000, and Plaintiffs anticipate that in that time, additional documents will 
be obtained, depositions completed, outstanding questions answered, transcripts provided, and 
and Plaintiffs will then be in a position to bring dispositive motions of their own, as well as to 
respond more fully to the Defendants'instant motion. 
DISCOVERY NECESSARY TO COMPLETELY ADDRESS DEFEND ANTS' MOTION 
FOR SUMMARY JUDGMENT IS FAR FROM COMPLETE 
As the Court is aware, this is a factually complex case with monetary 
implications in the millions of dollars and involves a significant number of individuals and 
entities. 
The depositions of Dan Mehr, Hal Rosen and Pam Watson were finally completed on 
November 13, 2000, however transcripts for the completed depositions are not available as of 
this date. Lonnie Oman was deposed on November 14. 2000, but his transcript is likewise 
unavailable. The depositions of Paul Taggart, John Coats, Brent Metcalfe, Richard Kohler, Kent 
Hogan, Jim Ritchie, have been commenced but not yet completed. The partial transcripts of 
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Hogan and Ritchie are not yet available. The citations to Hogan's deposition contained herein 
may or may not be accurate as they are taken from a transcript which was emailed and not in 
final print form. The transcript of Kohler's partially completed deposition arrived today as this 
memorandum was being prepared. Documents subpoenaed from Hogan and Ritchie have not yet 
been produced and their depositions cannot be completed without them. It might also be noted 
that the deposition transcripts for the final depositions of Mehr, Rosen and Pam Watson are not 
yet available either. 
There are other depositions which will provide information relevant to the claims raised 
in Defendants' Motion for Partial Summary Judgment. John Quitiquit has yet to be deposed. 
Plaintiffs are unable to locate and Defendants appear to be either unable or unwilling to provide 
the address or locate information on their witness Darron Billiter. The Defendants also seek to 
take the deposition of Plaintiff s counsel, Brian Steffensen in this matter. The Plaintiffs have 
filed a Motion for Protective Order which is currently pending before the Court. 
Plaintiffs will also take the 30(b)(6) deposition of PSC Development, which was 
approached by Defendant Taggart as a potential purchaser of the Hidden Ridge project. Weston 
Daw was also approached by Taggart in connection with purchasing Hidden Ridge and Plaintiffs 
anticipate the need to depose him as well. 
Based on the documents which have been provided to date, it is very difficult to ascertain 
where and how money flowed in and out of CAT. Coats claims not to know how monies are 
lent. The documents provided by Metcalfe do not include copies of checks demonstrating how 
or from what source CAT received funding. Additionally, loan documents from U.S. Bank and a 
breakdown of how the monies were spent has not been provided and Plaintiffs will likely have to 
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subpoena and obtain same from U.S. Bank, or may be forced to file a motion to compel. After 
reviewing what records have been provided to date, Plaintiffs anticipate the necessity of a 
30(b)(6) deposition of C.A.T., L.L.C. to obtain binding testimony upon the entity, Ivory Court, 
L.L.C., and Cranbrook Development, L.L.C. as well. 
The depositions of the above parties will most likely lead the Plaintiffs to additional 
sources of information and/or individuals whose identities are unknown at present who may have 
relevant and discoverable information and additional depositions other than those contemplated 
in the October 3, 2000 agreement may be necessary. 
OBJECTIONS TO DEFENDANT'S STATEMENT OF UNDISPUTED FACTS 
Despite the fact that discovery is ongoing, and the depositions of the Defendants have not 
been completed, there are already on record sufficient material facts in dispute to preclude an 
award of summary judgment. Plaintiffs object as follows: 
1. This statement is in dispute in that it mischaracterizes the context of the supposed offer 
from Hogan to Mehr. Hogan has testified that it was his recollection that in the spring of 
1997 he had several phone conversations with Dan Mehr who had approached him and 
indicated that he was involved with some individuals who were interested in buying real 
estate projects. (Hogan Depo. 6-17) Hogan testified that Mehr stressed to him in 
telephone conversations which occurred during the weeks preceding an April meeting 
with Dan Mehr and Paul Taggart that "he stressed that this group wanted quite a few 
projects and that they had the money to do it."(Hogan Depo. P. 17). Hogan further 
testifies that Exhibit No.l was signed three or four days AFTER he met with Taggart and 
Mehr (Hogan Depo. P.6) and further testifies that at the time he signed Exhibit 1 that "I 
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took a copy of all of the underlying contracts and obligations that I had on those contracts, 
on the different projects, and gave it to them." (Hogan Depo. P. 22) Taggart indicated in 
the initial meeting with Hogan that Taggart had been developing for 25 years, that he had 
a lot of good contacts and access to plenty of financing. At the time of that first meeting, 
Hogan knew that Taggart was going to have an ownership interest in the projects, and 
Hogan took the time to "go over with Paul Taggart where the projects were, what stage 
they were in, and what was left that held to be done. (Hogan Depo. P. 17-18) 
Furthermore, Coats testifies that Coats, Taggart, and Mehr had agreed to form 
Aspenwood BEFORE an agreement was signed with Hogan to buy his projects. (Coats 
Depo. P. 66-67) This rebuts Defendants assertion that it was Hogan who offered to sell, 
and also that it was an offer directed at Dan Mehr individually, as opposed to the group 
which Dan Mehr was involved with. It further rebuts the allegation or implication made 
in Statement No. 5 that it was Mehr, through Baucorp, who entered into the agreement, 
when the evidence indicates that according to Hogan, Mehr was simply acquiring the 
property for the group of which Mehr and Taggart were a part. 
Oman has testified that Ryland Homes had expressed interest in purchasing lots in 
Hidden Ridge, but that there never was a contract or an agreement to purchase all or a 
portion of the lots. Oman also testifies that no representations were made by him 
regarding cash flow and that he is not aware of Hogan making any such representations. 
(Citation not available) Hogan in essence denies making the assertion that Ryland had 
agreed to purchase all of the lots, and testifies that Ryland Homes actually ceased doing 
business in Utah, but that John Johnson, head of the Ryland Utah Division, subsequently 
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became president of Americraft Homes, who did purchase lots in the subdivision. 
Likewise, Hogan's deposition testimony disputes that he represented anything with regard 
to cash flow. In fact, Hogan testifies (Hogan Depo. P. 9) that during the intitial 
discussions concerning Hidden Ridge, Hogan was led to believe that Mehr's group was 
looking to build homes on the lots. (Hogan Depo. 60-64) 
While Mehr would obviously have been interested in the possibility of taking on projects 
which would produce profit, the citations referred to in the paragraphs above indicate 
both Coats and Taggart were interested in the projects as well and had come to an 
agreement to purchase Hogan's projects as a partnership wherein Taggart and Coats 
would provide the financing and Mehr would put in the improvements. (See Citations 
above, also Mehr Depo. P. 50 and Exhibit 7 Aspenwood Operating Agreement) The 
citations above indicate that Hogan informed Mehr and Taggart of the status of the onsite 
and offsite developments on the Hidden Ridge project prior to the time that Exhibit 1 was 
signed. Hogan testifies that he indicated to Taggart and Mehr that a five mile sewer line 
needed to be put in, and that it was clear that lot sales could not actually close until the 
offsite sewer was completed. (Hogan Depo. P. 50-52). Cash flow from lot sales could not 
have been expected sooner than the installation of the offsite sewer. (Hogan Depo. P. 
50-52) 
In light of the foregoing citations, it appears to be unclear whether Coats brought in 
Taggart, or whether Mehr brought him in. 
Obviously, the documents speak for themselves. There are disputes regarding how the 
documents are to be interpreted. This creates material issues of fact which must be 
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addressed at trial. It is also important to point out what has been mentioned in 
paragraph 1 above, concerning the factual dispute as to on whose behalf the contract was 
executed and for what purpose. Additionally, it appears that Defendants are attempting to 
state that Deposition Exhibit 3 constitutes what is referenced as "Addendum 2." This 
creates an issue of fact in and of itself, since Hogan's deposition transcript exerpts cited 
above would indicate that Deposition Exhibit 5 was actually what was intended as 
"Addendum 2." As cited above, Hogan also testifies that a more complete and accurate 
detail was provided concerning theunderlying contracts and obligations. 
Defendants have mischaracterized Mehr's deposition testimony. Mehr testifies that "I 
don't remember who wrote the check, but Paul's side of our partnership did." (Mehr 
Depo. P. 40) Mehr does not testify that C.A.T. L.L.C. funded the initial payment to 
Newport. In fact, Coats testifies that "I'm unsure as to how money was transferred or, or 
put into things." (Coats Depo. P. 45) It is also important to mention that the initial 
$100,000.00 paid to Newport was prior to the formation of Aspen wood, which was 
organized on May 22, 1997. In other words, when taken in light of the deposition 
testimony referenced in the preceding paragraphs, it can be argued that the payment of 
this money evidenced a contract between Dan Mehr and the Defendants to perform on 
what Defendants have termed the "Newport REPC" and would constitute a prefiling 
activity under Utah law, and the parties thereto may be held personally liable. Simply one 
more issue of material fact to be determined at trial. 
Dan Mehr actually testifies that Hogan took him to see the Hidden Ridge project prior to 
the time that the "Newport REPC" executed. (Mehr Depo. P. 27) There is a material 
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issue of fact as to what due diligence was done and when. Hogan's testimony to date 
would also dispute whether or not payments could be applied to other projects and upon 
what conditions. As indicated above, Hogan claims that at the time the Newport REPC 
was executed that Dan Mehr and Paul Taggart did know the status of the developments 
referenced in Deposition Exhibits 3 and 5, otherwise known as Addendum 2 depending 
on whom is speaking. Hogan claims to have provided copies of the underlying contracts. 
Hogan's documents have been requested but have not been produced and his deposition 
has not yet been completed. Regardless, material issues of fact exist concerning the due 
diligence performed and whether or not Hogan agreed to apply payments as alleged in 
Defendants' memorandum. (See citations above) 
Mischaracterizes the agreement of the parties and is not consistent with or supported by 
the deposition testimony cited. As previously indicated, Defendants put up $100,000.00 
to secure the Newport REPC. Defendants were not making a provisional agreement, or 
paying $ 100,000.00 in cash merely to "test the waters." The $ 100,000.00 payment is 
evidence of the Mehr's and the Defendant's decision to proceed with the Newport 
projects, of which Hidden Ridge was but one. As indicated by Coats' deposition 
testimony, the decision to form Aspenwood was prior to execution of the Newport REPC, 
and was not made with the specific intent to obtain only the Hidden Ridge project, but all 
of the projects outlined in the Newport REPC. The testimony appears to support the 
conclusion that the agreement (details of which are in dispute and are material issue of 
fact) between Dan Mehr and the Defendants was memorialized and performance begun 
pursuant to that agreement before the formal steps were taken to create the entity 
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Aspenwood or draft an operating agreement. Furthermore, Mehr s testimony that on a 
visit to Walt Plumb's office Dan went upstairs to Don Dalton and asked for a 
"boilerplate" operating agreement indicates that the operating agreement appears to have 
been an afterthought, and creates a material issue of fact as to whether or not the 
operating agreement accurately reflected the agreement previously reached by the parties. 
(See previous paragraphs in addition to Mehr Depo. 62-63) Mehr clearly testifies that the 
agreement he had with the Defendants from the beginning, before the operating 
agreement was signed, was that the Defendants would come up with whatever money was 
necessary to develop the projects. (Mehr 167, see also 150 to 179). 
9. As alluded to in the foregoing paragraphs, the Aspenwood Operating Agreement does not 
necessarily reflect the actual or intended state of affairs with respect to Aspenwood 
properties. Taggart held himself out to be a developer with years of experience. His own 
testimony indicates that he had extensive development experience and that while Mehr 
was in charge of the installation of the onsite improvements, Taggart was to be involved 
in the "developmenf'of the Hidden Ridge and other projects. It was Taggart who 
conducted detailed due diligence regarding the Newport REPC projects. In fact, Taggart 
had detailed master sheets concerning the developments and status of same. (Hogan 
Depo. P. 34, see previous citations as well.), Mehr was to install the improvements. The 
testimony on record to date makes it clear that Mehr was to install onsite improvements 
and manage the day to day construction activities, but that Taggart was heavily involved 
in all of the other aspects of "development" of the Aspenwood real property. 
10. As indicated above, Mehr clearly testified that the agreement with Defendants was that 
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they would come up with whatever money was necessary to fund the developments. 
(Mehr Depo. 150-179) The operating agreement specifically indicates that "The 
Management Group shall not provide funds to the company for the purchase or 
development of property...." Paragraph 3.3 provides that CAT "shall provide funds to 
the Company for the purchase of real property and for approvals, engineering, utilities, 
improvements, property taxes and other development costs." There are no other 
provisions for funding. CAT is the only referenced source of funds, and thus, all of the 
funding was to come from CAT. (Depo Exhibit 7) 
11. See objections 8 through 10 above. The language of the operating agreement speaks for 
itself. However, counsel does not state fact, but attempts to argue for an interpretation 
not supported by the language of the agreement itself, nor by the understanding or prior 
agreement of the parties. (See previously cited deposition exerpts as well as Affidavit of 
Dan Mehr.) Further, paragraph 3.3 is controlling. Paragraph 3.4 assumes that the L.L.C. 
would have been adequately funded and capitalized in the beginning to complete the 
projects which Aspenwood was taking on. It does not give Taggart and Coats or CAT the 
right to refuse to fund the projects they had agreed upon. To hold otherwise would make 
the agreement illusory and void for unconscionability. Defendants' interpretation would 
mean CAT could fund if it wanted to, or not fund, with or without reason or cause. Such 
an interpretation is ridiculous, especially read in light of the other provisions of the 
agreement, specifically provision 6.9 dealing with fiduciary responsibilities and dealing in 
good faith. 
12. Aspenwood did enter into a separate agreement with respect to Hidden Ridge. The 
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language of the document speaks for itself. This was done at the insistence of Lonnie 4 ^ 
Oman, who was Hogan's partner in Hidden Ridge. Oman had no part of the other 
agreements and in the early spring had not wanted to sell his interest in the Hidden Ridge 
project. When he learned that Hogan had sold his interest, he agreed to also sell his 
interest in Hidden Ridge. Oman drafted the purchase agreement for Aspenwood to 
purchase the Hidden Ridge project and assume the obligations on the underlying contracts 
with the landowners. Despite the payment of a portion of the funds called for, no 
payments were made to the underlying contracts with landowners and Lonnie Oman had 
to personally step in and make payment on the quarterly obligation owing to the 
landowners. (Oman Deposition-transcript not yet available. See Mehr and Hogan 
citations above and Mehr Affidavit.) 
13. There is no evidence or documents which have been presented which would indicate that ^ B < 
the funds came from CAT. They were paid by Taggart and Coats, however, no check 
records or account statements indicating the source of funds has been produced. Based 
upon Mehr's affidavit and deposition testimony, and in the absence of records to the 
contrary, it is disputed that the money came specifically from CAT and not directly from 
Taggart and or Coats either personally or from some other business entity used by them 
for their convenience. 
14. This statement contains mischaracterizations of testimony. Mehr never testified that he 
anticipated or expected or planned on the future funding of the Hidden Ridge or any of 
the other projects to come from closings. Further, the obligation of Defendants to provide 
funding was not contingent on closings or bank loans. (See Mehr testimony cited 
• 
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previously, as well as p50-54, also Mehr Affidavit.) 
Mishcaracterizes testimony and begs argument with respect to interpretations of 
testimony as well as the contract. The language of the agreement speaks for itself. 
Further, it was understood by the parties that the Hidden Ridge project was conveyed by 
Oman and Hogan, was no longer theirs, and responsibility for approvals was ultimately 
with Aspenwood. Oman and Hogan had agreed to do what they could to assist with the 
city and facilitate the transition, but the payment and development obligations were not 
contingent on Oman or Hogan's furthered performance. Preliminary plat approval had 
already been granted at the time of the sale. Final plat approval was delayed slightly and 
was granted by the City of Springville in July. What did happen according to the 
testimony entered to date is that the city attorney in Springville delayed the development 
agreement which precluded recordation of the final plat. (Oman Depo. citation 
unavailable, Mehr Affidavit) 
Ryland never executed a contract for the purchase of all the lots in phase one of Hidden 
Ridge, and Hogan testifies that he never represented that he indicated that Ryland had 
agreed to purchase all of the lots in Phase I of Hidden Ridge. What did happen is that 
Ryland pulled out of the state of Utah. Thereafter, John Johnson, the president of 
Ryland's Utah division, remained in Utah and started a company known as Americraft 
Homes, which did eventually purchase lots in the subdivision. (Hogan Depo. 60-65. 
Mehr Affidavit. Mehr Depo. 70-71) 
This paragraph is an example of what Defendants have been doing throughout this entire 
case, they are revising history, and Statement of Fact 17 of Defendants' memorandum 
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vividly demonstrates putrid nature of the fallacies which they are attempting to sugar coat 
and pass off as candy to the court. Aspenwood never decided that it was not going to 
make payments to Oman and Hogan. Defendants simply stopped making payments to 
Oman and Hogan. Defendants allege that they had decided as of AUGUST 1997 to stop 
making payments, and as an excuse for this decision they cite in the same paragraph to 
the fact that Ryland Homes did not purchase the lots in phase one and the plat didn't get 
recorded until early 1998. First of all, the final plat had been approved in July, 1997, one 
month prior to the asserted decision to quit paying until something was restructured. In 
August of 1997, the parties anticipated that the Springville city attorney would 
immediately complete the developer agreement and actual construction of the onsite 
improvements would begin. Further, there were no lot closings anticipated as early as 
August of 1997 when Defendants state that they made the decision to stop paying Oman 
and Hogan. Furthermore, in August of 1997, they actually obtained the development loan 
and paid Oman and Hogan. Defendants are trying to come up with ways to excuse their 
wilfiill breaches of contract. Their assertions in this statement of fact demonstrate that 
they had decided as early as August 1997 to make no more payments to Oman and 
Hogan. The circumstances they attempt to rely on as excuses did not occur until months 
after they had supposedly made this decision. It is a clear example of the type of 
revisionist history Defendants have been engaging in from the beginning. (See statements 
12 through 16 above, as well as the Affidavit of Dan Mehr.) 
Hogan testifies that in August of 1997, Taggart began to call him and complained that he 
was upside down on the homes (not the Hidden Ridge or Newport projects) he was 
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building with Dan Mehr. He also told Hogan that if he had known Dan Mehr better he 
wouldn't have gotten involved in any of the projects. Taggart and Coats reiterated these 
similar allegations in meetings, and Taggart indicated in fall of 1997 during one of the 
meetings held at Coats' cottage, that Taggart "was upside down on the million dollars 
that was put into the housing, that the people he would turn to for the money wasn't 
getting their money back or returns on their money so it prohibited him from raising more 
money." Hogan indicates that Coats and Mehr got into a heated argument at one of the 
meetings and Coats made reference to the fact that the one million dollars they were 
upside down on was his (Coats') money. (Hogan Depo. p. 100-105) The restructuring 
was requested on the part of Defendants, not Aspen wood, and was due to the fact that 
they either could not, or would not raise any more money for a project that involved Dan 
Mehr. Taggart testifies that in the fall of 1997 that his motivation and John Coats' 
motivation was to "get out" of the Hidden Ridge and the other projects which they had 
assumed from Kent Hogan. (Taggart Depo p. 246-248). Mehr's deposition testimony 
supports the fact that Paul Taggart made this motivation clear to Dan Mehr, and that they 
wanted to be bought out of the Hidden Ridge project as early as autumn of 1997. (Mehr 
Depo p. 162-164). Despite the fact that Taggart claims that as of autumn 1997 and 
continuing through the 1998 time period there was no money to pursue the Hidden Ridge 
and other projects he and Coats had agreed to fund, Taggart indicates that during the same 
time period he raised over 7 million dollars for other projects. (Taggart Depo p. 248-
253). 
19. See statements above. The development costs for improvements referred to did not begin 
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to be incurred until late spring and early summer of 1998 and cannot be used as an excuse 
for Defendants making a decision not to pay monies due and owing in late summer, early 
autumn of 1998. Further, Oman testified that he gave Defendants copies of engineering 
and cost estimates which he had prepared prior to the execution of the May 22, 1997 
purchase agreement. (Oman Depo. transcript not yet available) Plaintiffs acknowledge 
that the figures given reflect Mehr's best recollection as of the date of his deposition, but 
do not accept the dollar amounts stated. Plaintiffs have not been given the bank 
transaction documents outling exactly what had been paid and from what source. 
20. See statements above. 
21. See statements above. See also Affidavit of Dan Mehr. Defendants had continuously 
refused to fund and pay for development costs, and as of November, there was over 
$319,000 in development costs which had not been paid. 
22. See statements above. See also Affidavit of Dan Mehr. Further, Mehr testifies that as 
early as fall of 1997 when Taggart and Coats expressed that they didn't have any more 
money (which, is in and of itself an issue of material fact in dispute-it appears fromthe 
evidence obtained to date that they DID have access to funds) that the possibility of 
someone coming in to buy out Taggart and Coats was discussed. Quite simply, they 
weren't performing. Dan Mehr states that he mentioned that they ought to get someone 
else involved to provide funds if they were experiencing a shortfall. Mehr asked them to 
bring in a venture capitalist, or perhaps Richard Cook, or anyone who would come up 
with the money. Ultimately, Mehr did contact Plaintiffs and placed them in touch with 
Defendants. (Mehr Depo. p. 187-190) 
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23. Defendants assume for purposes of their motion that Taggart made misrepresentations 
which induced them to purchase CAT's interest in Aspenwood. Plaintiffs contend that 
CAT is the alter ego of Taggart and Coats, and assert that Taggart was acting as an agent 
for Coats as well as CAT. The testimoney cited above, as well as below, indicates that 
Taggart and Coats were in close contact and that Coats was much more than a "silent 
money partner." Further, Kohler testifies that in his dealings with John Coats, he 
perceived him to have significant development savy and experience. Kohler also testifies 
that Taggart was sent to negotiate on Coats' behalf, and with Coats' personal authority, 
despite the fact that Taggart had no prior involvment in the transaction. (Kohler Depo. 
49-50,117) Thus, Coats has used Taggart on at least one other occasion to negotiate on 
his behalf, and likely in this situation relied on him to negotiate and to deal with Plaintiffs 
to induce them to take on CAT's obligations in Aspenwood. It appears from the evidence 
gathered that Coats was very aware of the status of the Hidden Ridge development, and 
despite the fact that he may not have been the mouthpiece for the misrepresentations, he 
was aware of them and they may be attributed to him personally. 
24. See statements above. The document speaks for itself. 
25. See statements above. Specifically, see statement 23. Defendants admit for the purposes 
of this motion only that misrepresentations were made. Plaintiffs did file an action, the 
contents of which speak for themselves. 
26. The Complaint speaks for itself. See statements above. 
27. The Settlement Agreement speaks for itself. See statements above. 
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PLAINTIFFS' STATEMENT OF ADDITIONAL UNDISPUTED MATERIAL FACTS 
1. Prior to entering into the Newport REPC or the creation of Aspenwood Dan Mehr had 
been involved with Paul Taggart and John Coats as a contractor working on the 
improvements on the Brook Hollow project of which Taggart and Coats were both 
members. (Taggart Depo. p. 49-60) 
2. When asked how he would describe his experience with Dan Mehr on that project, Paul 
Taggart responded "very positive". (Taggart Depo p. 60) Likewise Coats said his 
experience working with Dan Mehr was positive and that he was not aware of any 
complaints regarding Mr. Mehr's work. (Coats Depo p. 38-39). 
3. At the same time that Paul Taggart was pursuing the Hidden Ridge and other projects 
outlined in the Newport REPC he was also involved in two developments known as Deer 
Mountain and Pilgrims' Landing. The Deer Mountain project consists of 429 acres of 
land on the Jordanelle on Highway 248. (Taggart Depo. p. 69-71) 
4. Taggart indicates that his role in the Deer Mountain project consisted in finding an 
investor to put up 1.5 million dollars and then Taggart did all the entitlement work and 
that he had "basically sole management of that project" as the manager of Deer Mountain, 
LLC. (Taggart Depo p. 69-71). 
5. Taggart was the sole person responsible for doing the entitlements on the Deer Mountain 
project. (Taggart Depo p. 76). 
6. Taggart held an ownership interest in Deer Mountain LLC, through Ivory Court, LLC. 
(Taggart Depo p. 75). 
7. Connie McFarland has indicated in her deposition testimony that the Ivory Court account 
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was in essence a personal investment account for Taggart's wife and further testified 
that when she made deposits to the Ivory Court account that the source of the funds was 
from Taggart's business account or commissions and that she was unaware of money 
from any other sources going into that account. (McFarland Depo p. 32). 
8. At the same time that he was attempting to develop the Deer Mountain project Taggart 
was also involved in the Pilgrims' Landing project consisting of 139 acres in Lehi. 
Taggart's initial involvement in the Pilgrims' Landing project was to bring in Jay Call of 
Flying J, John Miller and Larry Miller as partners to purchase 55 acres of the 
aforementioned property. Taggart had a written agreement with the aforementioned 
investors indicating that he was to do all the work related to the project, entitlements, 
improvements, sales necessary to sell it, and that there would be a profit sharing 
agreement among them for his efforts. (Taggart Depo p. 85-88). 
9. During the course of developing Pilgrims' Landing Taggart created an additional entity 
known as Pilgrims' Landing LLC and raised an additional 3.7 million dollars to purchase 
the remaining 84 acres of the Pilgrims' Landing project. Similarly, Taggart had a 
contract for management services and profit sharing and was in essence the sole person 
responsible for developing the Pilgrims' Landing project. (Taggart Depo p. 93-96). 
10. Taggart indicates that during the time period in which he was involved with the Deer 
Moutain and the Pilgrims' Landing projects that those two projects "dominated" his time. 
(Taggart Depo p. 101-102). 
11. Taggart also indicates that despite the fact that he'd been working on the very large and 
very time consuming Deer Mountain and Pilgrims' Landing projects that as of the fall of 
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1998 he had not received a substantial payday for 18 months. (Taggart Depo p. 82-84) 
12. Thus Taggart was in serious need of funds in the fall of 1998. (Taggart Depo p. 82-84). 
13. Taggart indicates that during the time he was involved with the Deer Mountain project he 
spent 40-50% of his time working on that one project alone. He also indicates that 40-
45% of his time was spent on the Pilgrims' Landing project, so that between the two of 
them they occupied up to 95% of his time. (Taggart Depo p.82-102). 
14. Taggart testifies that in the fall of 1997 that his motivation and John Coats' motivation 
was to "get out" of the Hidden Ridge and the other projects which they had assumed from 
Kent Hogan. (Taggart Depo p. 246-248). Mehr's deposition testimony supports the fact 
that Paul Taggart made this motivation clear to Dan Mehr, and that they wanted to be 
bought out of the Hidden Ridge project as early as autumn of 1997. (Mehr Depo p. 162-
164). 
15. Despite the fact that Taggart claims that as of autumn 1997 and continuing through the 
1998 time period there was no money to pursue the Hidden Ridge and other projects he 
and Coats had agreed to fund, Taggart indicates that during the same time period he 
raised over 7 million dollars for other projects. (Taggart Depo p. 248-253). 
16. Despite Coats attempt to classify himself as a passive investor in the project, Taggart 
testifies that he had conversations with John Coats relating to the projects which are the 
subject matter of this litigation on approximately 2-3 occasions per week. Taggart 
testified that John Coats "would call me a lot". Further Taggart testified that he had 
conversations with Dan Mehr regarding the projects 2-3 times a week, and many times 
daily. (Taggart Depo p. 208). ^ 
< 
28 
r i - \ i 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain errors.
17. Taggart testifies that he did due diligence on the projects that are the subject of the 
Newport REPC both personally and through Dan Billeter and that he had even found a 
buyer for the Clearfield project. (Taggart Depo p. 216-217). 
18. Taggart further testified in his deposition that the process of developing real estate is 
"very difficult", and that in his experience he had never had a project that did not have 
unforeseen problems arise during the course of the development, and that he did not 
believe he ever had a project that didn't cost a little more than he thought it would cost to 
do in the beginning and that he has never had a project that actually was completed as 
quickly as he thought it would in the beginning. (Taggart Depo p. 212-213). 
19. Kent Hogan testifies that he made a profit of "right around a million dollars" on the 
Highland Oaks project by simply selling it to another entity. Hogan also testifies that 
^ the buyers who purchased the Highland Oaks project are projecting a profit of 12-13 
million dollars, which is well in excess of the 7 million dollar profit that he estimated at 
the time he had turned the project over to Dan Mehr, Paul Taggart and John Coats. 
(Hogan Depo p. 82-82) While Hogan has yet to produce documents subpoenaed to 
confirm his earnings on the projects which on Defenants defaulted and he ultimately took 
back, he has indicated to Hal Rosen for one that he has made 1.2 million dollars on the 
Clearfield project simply by selling or "flipping" it to someone else. He also indicated 
that he expects to make a significant profit on Woods Cross and Hidden Ridge. (Rosen 
Depo. Ex. 41) 
20. Kent Hogan testifies that Paul Taggart appeared to be very busy with his other projects 
during the same time period that he was trying to pursue the Hidden Ridge and other 
9
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projects referred to previously, and Hogan testifies that Taggart made "the statement he 
was so stressed up he couldn't keep up with it, that it wasn't worth it." Hogan also 
testifies that he could sense that Taggart was "getting stressed out" Hogan even testifies 
that he indicated to Taggart that he was worried about Taggart having a nervous 
breakdown. (HoganDepop. 112). 
Hogan testifies that it was his impression that with respect to his dealings with Taggart, 
Mehr and Coats that Mehr's role was to put in the infrastructure, operate as a contractor, 
and build homes on the project, and that he perceived Taggart to be the developer of the 
project. (HoganDepop. 113). 
Kent Hogan drove Paul Taggart to each of the projects except for Willard and Grantsville, 
to inspect the projects and that Paul Taggart took notes, asked questions and did 
significant due diligence on the projects. (Hogan understood as of April, 1997, 
Aspenwood had taken over the projects listed on the Newport REPC and that they were 
proceeding to do the development on the projects. He indicated that Paul Taggart had 
asked him questions concerning city council meetings on various projects, the stages of 
the projects, engineering requirements, payments due, and Hogan testifies further that 
because he was selling the projects it was his understanding that they were assuming all 
the underlying contracts and payment obligations. Hogan testifies that prior to the fall of 
1997 that he had "no question that they had taken the projects on and I was backing off. 
(Hogan Depo p. 25-28, 65). 
Hogan testifies that the Defendants did not make payments as agreed in the Newport 
REPC. As a result Hogan had to "scramble to borrow hard money at 10 points and 18% 
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interest to come in and save the projects" because the payments had not been made on the 
underlying obligations. (Hogan Depo p. 28-30). 
ARGUMENT 
A. MATERIAL ISSUES OF FACT IN THIS CASE PRECLUDE SUMMARY 
JUDGMENT 
Summary judgment is proper only when "there is no genuine issue as to any material fact 
and ... the moving party is entitled to a judgment as a matter of law." Utah R. Civ. P. 56(c). 
Furthermore, the Supreme Court of Utah has indicated that when determining whether there is a 
genuine issue of material fact, "we review the factual submissions to the trial court in a light most 
favorable to finding a material issue of fact." Versluis v. Guaranty Nat'l Cos., 842 P.2d 865, 867 
(Utah 1992). It has long been held that trial courts must "liberally construe the facts and view 
the evidence in a light most favorable to the party opposing the motion." Oberhansly v. Sprouse, 
751 P.2d 1155, 1156 (Utah Cr.App.1988). Furthermore, "it is inappropriate for courts to weigh 
disputed material facts in ruling on a summary judgment. Spor v. Crested Butte Silver Mining, 
Inc., 740 P.2d 1304,1308 (Utah 1987); W.M. Barnes Co. v. Sohio Natural Resources Co., 627 
P.2d 56, 59 (Utah 1981); Oberhansly, 751 P.2d at 1156. It matters not that the evidence on one 
side may appear to be strong or even compelling. Spor, 740 P.2d at 1308; Oberhansly, 751 
P.2d at 1156. One sworn statement under oath is all that is needed to dispute the averments on 
the other side of the controversy and create an issue of fact, precluding the entry of summary 
judgment. Nyman v. McDonald 966 P.2d 1210, 1213 (Utah App. 1998); W.M. Barnes, 627 P.2d 
56, 59 (Utah 1981); Holbrook Co. v. Adams, 542 P.2d 191,193 (Utah 1975). 
As has been demonstrated above, there are substantial issues of material fact in this case 
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which are in dispute and therefore summary judgment is inappropriate. 
1. PLAINTIFF'S FIRST CAUSE OF ACTION: ALTER EGO 
Plaintiffs have alleged that CAT, Taggart and Coats are the agents and alter egos of each 
other. CAT alleges via its memorandum that no evidence exists which could possibly indicate 
that CAT is merely the alter ego of Defendants Taggart and Coats. This is simply not true. 
a. EVIDENCE OF ALTER EGO ON RECORD TO DATE CREATES 
A MATERIAL ISSUE OF FACT PRECLUDING SUMMARY 
JUDGMENT 
"Alter ego is an equitable doctrine which allows courts the discretion to disregard a 
corporate entity and hold individuals responsible for acts done in the name of a corporation." 
Werner-Jacobsen v. Bednarik 946 P.2d 744 at 747 (Utah App. 1997). 
"The alter ego doctrine is used to pierce the corporate veil and thereby displace the basic 
principle that a corporation is a separate legal entity from its shareholders. In Utah, once certain 
evidentiary requirements are shown, the alter ego theory allows the legal distinction between a 
corporation and its shareholders, officers and directors to be disregarded and personal liability 
imposed on corporate insiders." ANR Ltd., Inc, v. Chattin 89 B.R. 898 at 902 (D.Utah 1988). 
"A court of equity looks through form to substance and has often disregarded the corporate form 
when it was fiction in fact and deed and was merely serving the personal use and convenience of 
the owner." Colman v. Colman 743 P.2d 782 at 786 (Utah App. 1987) The Colman court 
indicated that "[T]o disregard the corporate entity under the equitable alter ego doctrine, two 
circumstances must be shown: (1) Such a unity of interest and ownership that the separate 
personalities of the corporation and the individual no longer exist, but the corporation is, instead, 
the alter ego of one or a few individuals; and (2) if observed, the corporate form would sanction 
32 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain errors.
a fraud, promote injustice, or result in an inequity. Norman v. Murray First Thrift & Loan Co., 
596 P.2d 1028, 1030 (Utah 1979). Accord United States v. Healthwin-Midtown Convalescent 
Hosp. and Rehabilitation Center, Inc., 511 F.Supp. 416 (C.D.Calif. 1981). See also Centurian 
Corp v. Fiberchem, Inc., 562 P.2d 1252, 1253 (Utah 1977); Dockstader v. Walker, 29 Utah 2d 
370, 510 P.2d 526, 528 (1973); Geary v. Cain, 79 Utah 268, 9 P.2d 396, 398 (1932). It is not 
necessary that the plaintiff prove actual fraud, but must only show that failure to pierce the 
corporate veil would result in an injustice. Healthwin-Midtown Convalescent Hosp., 511 
F.Supp. at 420." Id 
Limited liability companies are designed to receive special tax treatment and to offer their 
owners ("members11) the type of limited liability enjoyed by shareholders of a corporation. See 
Utah Limited Liability Company Act, Utah Code Ann. §§ 48-2b-101, et seq. In some situations, 
however, Utah courts will look beyond the corporate form to find shareholders individually 
liable. Colman, 743 P.2d at 786. While there is little case law discussing veil piercing theories 
outside the corporate context, most commentators assume that the doctrine applies to limited 
liability companies. See Karin Schwindt, Comment, Limited Liability Companies: Issues in 
Member Liability, 44 UCLA L.Rev. 1541 (1997); Robert B. Thompson, The Limits of Liability 
in the New Limited Liability Entities, 32 Wake Forest L.Rev. 1 (1997); Rachel Maizes, Limited 
Liability Companies: A Critique, 70 St. John's L.Rev. 575 (1996); Eric Fox, Note, Piercing the 
Veil of Limited Liability Companies, 62 Geo. Wash. L.Rev. 1143 (1994); Wayne M. Gazur & 
Neil M. Goff, Assessing the Limited Liability Company, 41 Case W. Res. L.Rev. 387,403 
(1991); Robert R. Keatinge, et al. The Limited Liability Company: A Study of the Emerging 
Entity, 47 Bus. Law. 375, 445 (1992); Curtis J. Braukmann, Comment, Limited Liability 
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Companies, 39 Kan. L.Rev. 967, 992 (1991); and Joseph P. Fonfara & Core, R. McCool, 
Comment, The Wyoming Limited Liability Company: A Viable Alternative to the § Corporation 
and the Limited Partnership 23 Land & Water L.Rev. 523, 525 n. 12 (1988); see also Robert G. 
Lang, Note, Utah's Limited Liability Company Act: Viable Alternative or Trap for the Unwary, 
1993 Utah L.Rev. 941,966 (1993) (veil piercing doctrine likely to apply to Utah limited liability 
companies). 
In the case of Ditty v. CheckRite, Ltd, Inc., 973 F.Supp 1320, 1335-36 (D. Utah 1997) the 
court applied the two prong Colman test to determine whether or not to impose personal liability 
on member of a limited liability company. 
In determining alter ego in the parent/subsidiary context, the court in F.D.I.C v. Refco 
Group, Ltd, 989 F.Supp. 1052, 1086 (D. Colo. 1997) held that the following factors apply in 
analyzing whether to disregard the corporate form: 
"(1) The parent corporation owns all or majority of the capital stock of the subsidiary. (2) 
The parent and subsidiary corporations have common directors or officers. (3) The parent 
corporation finances the subsidiary. (4) The parent corporation subscribes to all the 
capital stock of the subsidiary or otherwise causes its incorporation. (5) The subsidiary 
has grossly inadequate capital. (6) the parent corporation pays the salaries or expenses or 
losses of the subsidiary. (7) The subsidiary has substantially no business except with the 
parent corporation or no assets except those conveyed to it by the parent corporation. (8) 
In the papers of the parent corporation, and in the statements of its officers, 'the 
subsidiary' is referred to as such or as a department or division. (9) The directors or 
executives of the subsidiary do not act independently in the interest of the subsidiary but 
take direction from the parent corporation. (10) The formal legal requirements of the 
subsidiary as a separate and independent corporation are not observed." (quoting 
Skidmore, 907 F.2d at 1027 (quoting Lowell Staats Mining Co., Inc. v. Pioneer Uravan, 
Inc., 878 F.2d 1259,1262 (10th Cir.1989)) (quoting Fish v. East, 114 F.2d 177, 191 (10th 
Cir.1940))). 
Not all of these factors need be present to pierce the corporate veil. Lowell Staats, 878 
F.2d 1259 at 1263 (10th Cir. 1989). 
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In Salt Lake City Corp. v. James Constructors, Inc., 761 P.2d 42, 47 (Utah App. 1988) 
the court held that In the parent-subsidiary situation, the central focus of the formalities prong is 
"the degree of control that the parent exercises over the subsidiary and the extent to which the 
corporate formalities of the subsidiary are observed." (quoting Barber, Piercing the Corporate 
Veil 17 Willamette L.Rev. at 397.) 
In the Salt Lake City Corp. case cited above, Salt Lake City Corporation ("SLCC") 
brought an action against James Constructors, Inc.; James' parent, Hood Corporation' and 
James' surety, Industrial Indemnity Company. SLCC sought to recover the cost of repairing and 
completing work done pursuant to a public construction contract. Hood moved for summary 
judgment. The Court of Appeals held that the court erred in granting summary judgment and 
reversed and remanded. In dealing with the question of alter ego, the court looked at the 
following six factors: "1) the parent corporation owns all or most of the capital stock of the 
subsidiary; 2) the parent corporation finances the subsidiary; 3) the subsidiary has grossly 
inadequate capital; 4) the parent corporation pays the salaries and other expenses or losses of the 
subsidiary; 5) the directors or executives of the subsidiary do not act independently in the 
interest of the subsidiary but take their orders from the parent corporation in the latter's interest; 
and 6) the formal legal requirements of the subsidiary are not observed." Id. dXM. In particular, 
the court indicated that the affidavit submitted "read in the light most favorable to SLCC, sets 
forth facts which tend to show that Hood owns 100% of James's capital stock; Hood finances 
and has paid some of its debts; James is undercapitalized; and James directors and officers do not 
act independently of Hood. Particularly relevant is the affidavit's claim that Hood has advanced 
funds to James on an ' as needed' basis, without formal documentation and with no particular 
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requirements for repayment." Id. 
Further, the court held that "in order for SLCC to successfully oppose Hood's motion for 
summary judgment and send the issue to a fact-finder it is not necessary for it to actually prove 
its alter ego theory...It is only necessary for SLCC to show "facts" which controvert the "facts" 
stated in Hood's affidavit. As indicated in the preceding paragraph, SLCC demonstrated 
unresolved factual questions which make the grant of summary judgment to Hood improper." Id. 
In applying these criteria to the present case, the facts obtained to date create a material 
issue of fact as to whether or not CAT was the alter ego of the Defendants Taggart and/or Coats. 
First, based upon the testimony provided to date, Taggart and Coats are the only members 
and sole owners of CAT. The name CAT is derived from "Coats And Taggart. They personally 
exercise and have complete control and discretion over the activities of CAT. 
Second, CAT is entirely funded by Taggart and Coats personal contributions. It is 
financed entirely by Taggart and Coats. Coats has indicated in his deposition testimony that at 
present CAT owns nothing, and the only things that it ever did own was an interest in property 
known in Kimball Junction (Brook Hollow) and it's interest in Aspenwood. (Coats Depo. p. 22) 
CAT's involvement with Aspenwood was to be the financing arm of the partnership. Testimony 
on record to date all indicates that CAT's money came from Taggart and Coats. However, the 
depositions of Taggart, Coats and Metcalfe are incomplete, and the documents provided to date 
do not indicate the exact sources of funding for CAT, and the testimony to date supports the 
conclusion that CAT was funded as needed and directed by Taggart and Coats individually. 
Third, CAT was grossly undercapitalized. As indicated above, CAT only had what 
money Coats and Taggart decided to deposit into it. There was essentially NO capitalization of 
36 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain errors.
CAT. Further, Dan Mehr did not enter into an agreement with CAT, he entered into an 
agreement with Taggart and Coats. He was not relying on CAT as an entity to provide financing. 
He was relying on Taggart and Coats to provide financing as they had promised, and he could 
have cared less through what entity Taggart and Coats decided to employ in order to fulfill their 
contractual obligation. 
Fourth, it is arguably clear from the deposition exerpts cited above that Taggart and Coats 
were financing the expenses and other obligations which were incurred via CAT. 
Fifth, the evidence on record to date would indicate that Taggart and Coats, the sole 
members of CAT were not concerned with acting independently in fiirtherance of the entity CAT. 
CAT was merely an entity used to further their own personal business dealings, which were 
conducted with no regard for the entity as such. 
Sixth, with respect to formal legal requirements, it would appear that CAT has filed tax 
returns. However, there are no records or minutes of meetings of CAT. CAT maintains no 
formal documentation concerning funding or loans to CAT from Taggart and Coats or other 
sources, and no particular requirements for repayment of monies placed into CAT. 
Put quite simply, the evidence on record to date supports the averment of the Plaintiffs 
complaint pertaining to alter ego and satisfies the Colman test. There is such a unity of interest 
and ownership that the separate personalities of CAT and Taggart and Coats does not exist. 
Furthermore, an injustice would result to the Plaintiffs by letting Taggart and Coats to relieve 
themselves of responsibility and personal liability by hiding behind an L.L.C. and blaming it for a 
breach of contract which they personally caused. 
The foregoing demonstrates that, especially when viewed in their most favorable light, 
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there are material issues of fact as to whether or not CAT may be construed as the alter ego of 
Taggart and Coats and therefore, summary judgment on this issue \s inappropriate and Plaintiffs' 
First Cause of Action alleging "Alter Ego" cannot be dismissed. 
2. PLAINTIFF'S SECOND CAUSE OF ACTION: BREACH OF CONTRACT 
AND FIDUCIARY DUTY. 
a. THE FIDUCIARY DUTY AND BREACH OF CAT, TAGGART 
ANDCOATS 
As indicated by the deposition testimony of Dan Mehr cited above, he entered into an 
agreement with Paul Taggart and John Coats to pursue and develop the projects which were the 
subject of the Newport REPC. Coats testifies that Mehr approached him personally. Mehr did 
not approach the entity CAT, he approached Coats and Taggart, with whom he had worked with 
in the past. The three entered into an agreement to pursue and develop every project contained in 
the Newport REPC which they determined to be economically viable. With the exceptoin of the 
projects in Davis County, Willard Bay and Grantsville, it was decided that ALL of the projects 
were viable and would be pursued. Defendants seem to miss the point that it is that agreement, 
the agreement between Dan Mehr, Taggart and Coats before Aspenwood was ever created, that 
Plaintiffs seek to enforce as much as the specific obligations relating to the Hidden Ridge project 
alone. The fact that Taggart and Coats later decided to hold their interest in Aspenwood via 
CAT did not and does not relieve them from the agreement they entered into with Dan Mehr in 
their personal capacity. 
Quite simply, Dan Mehr, Taggart and Coats were partners. "Partners occupy a fiduciary 
relationship and must deal with each other in the utmost good faith." Ong Intern. (U.S.A.) Inc., v. 
IIth Ave. Corp. 850 P.2d 447 at 453 (Utah 1993). By failing to perform under the terms of their 
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agreement and provide adequate funding for the projects which Defendants and Mehr had 
determined were economically viable, Defendants breached their contract with Mehr. It is 
undisputed that neither CAT, nor Taggart, nor Coats, made payments as required under the 
Newport REPC. This failure to pay caused them to default on the projects and Kent Hogan took 
them back. Thereafter, and continuing to the present day, they have attempted to come up with 
some justification for this breach. Defendants are not justified in their actions with respect to 
performance of the parties' agreements. Furthermore, if they never intended to pursue the other 
projects, they either specifically misled Mehr with respect to their intentions, or remained silent. 
In either case, Mehr and Aspenwood were damaged. As has been indicated previously, when 
Hogan took back the projects he had assigned to Mehr and the Defendants, he made millions of 
dollars. Defendants failed to deal with Mehr in good faith and are liable for the damages 
sustained. 
3. PLAINTIFFS THIRD CAUSE OF ACTION: BREACH OF 
CONTRACT/FRAUD 
Defendants concede in their memorandum that "[T]he fraud claim against CAT and 
Taggart involved issues of fact that will have to be resolved at trial." (CAT Memo. p. 4) 
However, Defendants ask this court to grant summary judgment on the basis that there is no 
evidence that Dr. Coats personally uttered the fraudulent communications. 
Evidence obtained to date indicates that Taggart acted as an agent for Coats. 
Furthermore, Taggart testifies that he had very regular meetings and communications with Coats. 
Coats either knew or should have known of the representations which were being made to JMS, 
and his alleged silence can and does constitute a breach of good faith and fair dealing and/or 
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fraud. Additionally, since Plaintiffs are also seeking to enforce the contract which existed 
between Mehr, Taggart and Coats, it is clear that when a fiduciary relationship exists, as in the 
case of a partnership, "a partner's silence as to a material matter can constitute fraud." Id at 454. 
CONCLUSION 
Discovery is still ongoing and the depositions of Taggart, Coats, CAT, Billeter, Kohler, 
Metcalfe, Hogan, Ritchie, PSC Development, Weston Daw, and others have yet to be completed. 
These depositions will provide additional factual evidence pertaining to the Plaintiffs' causes of 
action which Defendants seek to dismiss, and Plaintiffs should at a minimum be permitted to 
complete discovery before being required to address the Defendants' instant motion. 
Notwithstanding the status of discovery, there are obviously material facts in dispute 
regarding the alter ego status of CAT and the Defendants Coats and Taggart, the alleged breach 
of contract and fraud and misrepresentation which preclude summary judgment. 
For these and all of the foregoing reasons the Defendants' Motion for Partial Summary 
Judgment should be DENIED. 
DATED thisK^day of November, 2000. 
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Certificate of Service 
I hereby certify that on me^Z^Tday of /Ucj^e-i^L" , 2000, that I caused a true and 
correct copy of the foregoing instrument to be Jj^mailed, postage prepaid; and/or hand 
delivered by fax and/or by courier; to: 
Burbidge & Mitchell 
Att: Stephen B. Mitchell 
130 East South Temple, Suite 2001 
Salt Lake City, Utah 84111 -1103 
FAX 355-2341 
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Brian W. Steffensen, P.C. (#3092) 
David C. Condie (#8053) 
William J. Middleton (#7580) 
Steffensen ••• Law ••• Office 
2159 South 700 East, Suite 100 "]"" 
Salt Lake City, Utah 84106 -fU'^ 
Telephone (801) 485-3707 
IN THE THIRD DISTRICT COURT 
SALT LAKE COUNTY, STATE OF UTAH 
ASPENWOOD, L.L.C., JMS-HIDDEN, 
MEMORANDUM IN SUPPORT OF 
PLAINTIFFS'MOTION FOR 
Plaintiffs, RECONSIDERATION OF COURT'S 
v. RULING ON JURY TRIAL 
C.A.T., L.L.C., PAUL TAGGART, 
JOHN COATS and DOES 1-30 
Defendants. Civil No. 990911191 
Judge William B. Bohling 
Plaintiffs complied with the requirements for requesting a jury trial, and the factual 
circumstances surrounding this issue do not support a finding that the constitutionally 
protected jury trial right was waived. 
PROCEDURAL AND FACTUAL INTRODUCTION 
The instant case was filed in November, 1999. At that time, the Plaintiffs made their 
request for jury trial and paid the $50.00 jury fee. See docket showing $50.00 fee paid, attached 
as Exhibit "A". All opposing parties were given notice of the request. 
In April of 2000, a hearing on various motions involving discovery disputes was held. 
Rather than conduct an in-court hearing, the Court invited counsel to sit down with him in 
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chambers to discuss the motions. No record of the in-chamber meeting was made. 
At that time, the discovery motions were discussed and a schedule for taking depositions 
and conducting other discovery was put in place. The Court also discussed scheduling issues at 
that time. 
The Court inquired as whether the case was to be tried to the bench or to a jury. Steven 
Mitchell, counsel for Defendants, indicated that he had not made a jury request. Brian Steffensen, 
counsel for Plaintiffs, said he believed a request had been made and that Plaintiffs desired a jury 
trial, but that the file would have to be checked to verify. Mr. Steffensen further indicated that if 
a request had not been made, it would be. The Court indicated that it did not have the file at 
present and did not recall seeing a jury trial request. Then the Court indicated that it would order 
the trial as non-jury for the time being, but that if in fact the jury request had been made then 
Plaintiffs would get a jury trial and the order would be changed. Plaintiffs counsel accepted such 
disposition based on the assurances of the Court that the jury issue would be researched and jury 
trial would be granted, if indeed it had been requested. Counsel for Plaintiffs never indicated that 
jury trial had been waived or that they intended to waive jury trial. After the hearing, Plaintiffs 
counsel checked the Court file, and found that jury had been requested. 
Subsequently, at a status conference held on March 30, 2001, the issue of jury trial was 
again raised. Mr. Steffensen indicated that jury trial had been requested. Mr. Mitchell argued that 
the case should be tried to the bench. Both sides put their positions on the record. The Court then 
ruled that Plaintiffs had waived their right to a jury trial. 
-2-
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ARGUMENT 
PLAINTIFFS DID NOT WAIVE THEIR RIGHT TO JURY TRIAL; THEY HAVE 
PROPERLY REQUESTED JURY TRIAL AND GRANTING JURY TRIAL WILL NOT 
CAUSE ANY PREJUDICE TO THE DEFENDANTS 
There is simply no evidence in the record showing that Plaintiffs waived their right to a 
jury trial. The affidavits of Plaintiffs counsel Brian Steffensen, attached as Exhibit "B", and 
David Condie, attached as Exhibit "C", demonstrate that Plaintiffs followed proper procedures 
for having a jury trial and did not waive same. 
Plaintiffs demanded a jury when they filed their complaint and paid the required fee. 
When the April, 2000 hearing was held, neither the parties nor the Court had the benefit of 
having the file before them. Plaintiffs' counsel correctly stated that by their recollection jury had 
been requested. The Court indicated it did not think jury had been requested. Although it put 
down in its order from that hearing that the case was to be non-jury, the Court made clear that if, 
upon checking, jury had been requested that the case would be tried to a jury. The Plaintiffs did 
not object to the order stating non-jury because of the assurances that it would be changed to jury 
trial if that is in fact what was requested. Plaintiffs relied on the Court's assurances; when, after 
the April, 2000 hearing they checked and discovered that jury had been requested, Plaintiffs 
counsel believed that the case would be jury trial and that it was just a formality to make that 
change in the record. 
The right to a jury trial is constitutionally protected. The right of jury trial in civil cases is 
guaranteed by the Utah Constitution. International Harvesters Credit Corp. v. Pioneer Tractor and 
Implement. Inc., 626 P.2d 418 (Utah 1981) (Citing Utah Constitution, Article 1, Section 10). 
-3-
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Given the importance of the right to try one's case to his peers in the community, and the great 
respect afforded the jury right, the policy should lean in favor of granting jury trial in cases, like 
the present one, where there is some doubt as to whether the request was made. 
Utah Constitution Article 1, Section 10 states that a jury in civil cases shall be waived 
unless demanded. Further, Rule 38 (d) of the Utah Rules of Civil Procedure states, "the failure of 
a party to pay the statutory fee, to serve a demand as required by the rule and to file it as required 
by Rule 5(d) constitutes a waiver by him of trial by jury. In the present case, jury was demanded, 
the fee was paid, and the demand was served upon the other party." None of the indicia that 
would constitute waiver of jury trial occurred. Where the proper procedures have been followed 
and no evidence of waiver exists, jury trial should be granted to the Plaintiffs. 
In addition, no prejudice will be suffered by the Defendants if the case is tried to a jury. 
The preparation for trial is not altered at all. The Plaintiffs, meanwhile, would suffer prejudice 
because, upon verifying that jury was requested after the April, 2000 conference, have rightfully 
relied upon the fact that this would be a jury trial and have prepared accordingly. Again, where 
prejudice will not flow to the Defendants, and where demand was properly made, all 
presumptions should go in favor of granting jury trial rather than not granting it. 
CONCLUSION 
Plaintiffs properly demanded a jury trial. The jury trial demand was never waived. The 
constitutional right of jury trial and public policy in favor of granting jury trial mandate that this 
case be tried to a jury. The Court should reconsider its ruling on this issue and order that the case 
be tried to a jury. 
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I 
Dated this '•? i^ 1' 
day of March, 2001. 
Steff ensen • Law • Office 
\MMMAf, > Avwm^K^ 
By David C. Condie 
William J. Middleton 
Attorneys for Plaintiffs 
> 
Certificate of Service 
I hereby certify that on the ^ T*" day of f^P-viX 2001, that I caused a true and 
correct copy of the foregoing instrument to bey" mailed, postage prepaid; and/or hand 
delivered by fax and/or by courier; to: 
Burbidge & Mitchell 
Art: Stephen B. Mitchell 
130 East South Temple, Sujte 2001 
Salt Lake City, Utah 841 llj 
FAXJ55^2341 
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F
 THIRD DISTRICT COURT SALT LAKE 
SALT LAKE COUNTY, STATE OF UTAH 
ASPENWOOD L . L . C . v s . C . A . T . L . L . C . 
>E NUMBER 990911191 Contracts 
IRENT ASSIGNED JUDGE 
WILLIAM B. BOHLING 
.TIES 
Plaintiff - JMS-HIDDEN L.L.C. 
Represented by: DAVID CONDIE 
Plaintiff - BRIAN W STEFFENSEN 
Represented by: BRIAN W. STEFFENSEN 
Defendant - C.A.T. L.L.C. 
Represented by: STEPHEN B. MITCHELL 
shist.405 (2%) [Press space to continue, q to quit, h for help] 
Defendant - PAUL TAGGART 
p: Represented by: STEPHEN B. MITCHELL 
* Defendant - JOHN COATS 
Represented by: STEPHEN B. MITCHELL 
Defendant - DOES 1-30 
Plaintiff - ASPENWOOD L.L.C. 
Represented by: BRIAN W. STEFFENSEN 
>UNT SUMMARY 
TOTAL REVENUE Amount Due: 236.25 
Amount Paid: 236.25 
Credit: 0.00 
Balance: 0.00 
REVENUE DETAIL - TYPE: COMPLAINT-NO AMT SPC 
Amount Due: 120.00 
Amount Paid: 120.00 
hist.405 (3%) [Press space to continue, q to quit, h for help] 
Amount Credit: 0.00 
Balance: 0.00 
REVENUE DETAIL - TYPE: JURY DEMAND - CIVIL 
Amount Due: 50.00 
Amount Paid: 50.00 
Amount Credit: 0.00 
» 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain errors.
Balance: 0.00 
REVENUE DETAIL - TYPE: COPY FEE 
Amount Due: 0.50 
Amount Paid: 0.50 
Amount Credit: 0.00 
sehist.405 (4%) [Press space to continue, q to quit, h for help]' 
Balance: 0.00 
REVENUE DETAIL - TYPE: COPY FEE 
Amount Due: 1.00 
Amount Paid: 1.00 
Amount Credit: 0.00 
Balance: 0.00 
REVENUE DETAIL - TYPE: COPY FEE 
Amount Due: 3.00 
Amount Paid: 3.00 
Amount Credit: 0.00 
Balance: 0.00 
REVENUE DETAIL - TYPE: VIDEO TAPE COPY 
Amount Due: 15.00 
Amount Paid: 15.00 
Amount Credit: 0.00 
Balance: 0.00 
REVENUE DETAIL - TYPE: VIDEO TAPE COPY 
Amount Due: 15.00 
Amount Paid: 15.00 
list. 405 (5%) [Press space to continue, q to quit, h for help] 
Amount Credit: 0.00 
Balance: 0.00 
REVENUE DETAIL - TYPE: VIDEO TAPE COPY 
Amount Due: 15.00 
Amount Paid: 15.00 
Amount Credit: 0.00 
Balance: 0.00 
REVENUE DETAIL - TYPE: COPY FEE 
Amount Due: 1.75 
Amount Paid: 1.75 
Amount Credit: 0.00 
Balance: 0.00 
REVENUE DETAIL - TYPE: VIDEO TAPE COPY 
Amount Due: 15.00 
Amount Paid: 15.00 
Amount Credit: 0.00 
Balance: 0.00 
>t.405 (7%) [Press space to continue, q to quit, h for help] 
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1-05-99 Case filed by mckaem 
1-05-99 Judge BOHLING assigned. 
L-05-99 Filed: Complaint No Amount 
L-05-99 Filed: Demand Civil Jury 
L-05-99 Fee Account created Total Due: 120.00 
05-99 Fee Account created Total Due: 50.00 
^05-99 COMPLAINT-NO AMT SPC Payment Received: 120.00 
Note: Code Description: COMPLAINT-NO AMT SPC; Code 
Description: JURY DEMAND - CIVIL 
sehist.405 (9%) [Press space to continue, q to quit, h for help] 
-05-99 JURY DEMAND - CIVIL 
-14-99 Fee Account created 
Payment Received: 
Total Due: 
-14-99 COPY FEE Payment Received: 
-04-00 Filed: Answer of defendants 
C.A.T. L.L.C. 
JOHN COATS 
0.50 
50.00 
0.50 
mckaem 
mckaem 
mckaem 
mckaem 
mckaem 
mckaem 
mckaem 
mckaem 
heaths 
heaths 
candices 
-04-00 Filed: Stipulation for Consolidation 
•04-00 Filed: Motion for Scheduling Conference 
•06-00 Filed order: Order of Consolidation (with fourth district case 
#990402395) 
Judge wbohling 
Signed January 06, 2000 
12-00 Note: ***4th District Case #990402395 transferred to SLC to be 
consolidated with this case # - Order signed by Judge Guy 
Burningham* ****** * 
13-00 Filed: Notice of Depositions 
14-00 Filed: Notice of Depositions 
21-00 Filed: Certificate of Service of Plaintiff's Response to 
Defendant's First Set of Disocvery Requests and Request for 
Production of Documents 
31-00 Filed: First Set of Discovery to Defendants CAT LLC Paul 
P Taggart and John Coats 
Pfiist.405 (11%) [Press space to continue, q to quit, h for help] 
11-00 Filed: Certificate of Service of Plaintiff's First Set of 
Discovery to Defendants CAT LLC Paul Taggart and John Coats 
1-00 Filed: Amended Notice of Depositions 
3-00 Filed: Amended Notice of Depositions 
4-00 Filed: Notice to Submit (Motion for a Scheduling Conference) 
7-00 Filed: Affidavit of Stphen B Mitchell 
7-00 Filed: Memorandum in Support of Defendants' Motion for 
Protective Order 
7-00 Filed: Defendants' Motion for Protective Order 
3-00 Filed: Subpoena Duces Tecum 
brandyk 
brandyk 
melbar 
candices 
brandyk 
brandyk 
brandyk 
brandyk 
brandyk 
brandyk 
melbar 
brandyk 
brandyk 
brandyk 
brandyk 
brandyk 
:ed: 04/02/01 10:07:44 
NUMBER 990911191 Contracts 
Page 3 
-00 Filed: Notice of Records Deposition 
-00 Filed: Motion for Protective Order re: Notice of Depositions 
of Dan Mehr and Brian Steffensen and Motion to Compel 
brandyk 
ist.405 (13%) [Press space to continue, q to quit, h for help] 
Production of Paul Taggart and John Coats for the taking of 
f Depositions and for Rule 37 Sanctions brandyk 
Filed: Memorandum in Support of Motion for Protective Order re: 
* Notice of Depositions of Dan Mehr and Brian Steffensen and 
Memorandum in Support of Motion to Compel Production of Paul 
Taggart and John Coats for the Taking of Depositions and for Ruhr^nHuV 
-00 Filed: Plaintiff^' M^™~. 1—- • 
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Brian W. Steffensen, P.C. (#3092) 
David C. Condie (#8053) 
Steffensen ••• Law ••• Office 
2159 South 700 East, Suite 100 
Salt Lake City, Utah 84106 
Telephone (801) 485-3707 
IN THE THIRD DISTRICT COURT 
SALT LAKE COUNTY, STATE OF UTAH 
ASPEN WOOD, L.L.C., JMS-HIDDEN, 
AFFIDAVIT OF 
BRIAN W. STEFFENSEN 
Plaintiffs, 
v. 
C.A.T., L.L.C., PAUL TAGGART, 
JOHN COATS and DOES 1-30 
Defendants. Civil No. 980907742 
Judge William B. Bohling 
Comes now the affiant, Brian W. Steffensen, and after being duly sworn, states the 
following: 
1. My name is Brian W. Steffensen. I am one of the counsel for the Plaintiffs and as such 
have personal knowledge of the facts set forth herein, and if called as a witness I would so testify. 
2. On or about April 18, 2000,1 attended a hearing with co-counsel David C. Condie, 
concerning various motions involving discovery disputes in the instant case. Rather than conducting 
an in-court hearing on the discovery motions, the Court invited counsel into chambers to discuss 
the motions. Present in the Court's chambers were myself, David Condie, Steve Mitchell (counsel 
for the Defendants), and Judge William Bohling. 
D 
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3. The discovery motions were discussed, and a schedule for taking depositions was worked 
out. Mr. Mitchell was asked to prepare an order. The signed order pertaining to the Plaintiffs' 
Motion for Protective Order and Motions to Compel as well as the Motion of Brian W. Steffensen 
to Dismiss His Individual Claims for Defamation and Interference with Business Relations Without 
Prejudice, as well as Defendants' Motion for Protective Order was signed on May 30,2000 and filed 
in the Third District Court on May 31, 2000. 
4. During the April 18,2000 meeting in chambers described above, a Scheduling Order was 
also discussed and entered. In connection with the Scheduling Order, the Court inquired as to 
whether or not the trial of the above captioned matter would be a jury or non-jury trial. In response 
to the Court's inquiry Stephen Mitchell indicated he had not made a jury request. I, as counsel for 
the Plaintiffs, then stated that I believed a request had been made and indicated the Plaintiffs' desire 
for a jury trial. The Court then indicated that it did not recall seeing a request for jury trial in this 
matter. In response, I indicated again that I believed a jury request had been made, but that if indeed 
one had not been made, that it was Plaintiffs' desire and intent to request a jury trial. In response to 
these statements, the Court indicated that for the time being it would set the trial as a bench trial, but 
that the record would be checked and if in fact a jury request had been made then Plaintiffs would 
get a jury trial and the order would be changed. 
5. At no time during the meeting in chambers with the Court and opposing counsel did 
Plaintiffs' counsel ever indicate that it desired to waive it's right to jury trial or that it was agreeing 
to waive it's right to a jury trial. Plaintiffs' counsel clearly stated that Plaintiffs believed they had 
made a jury request, and if indeed they had not made a jury request, that they intended to do so. 
There was no discussion of waiver of the right to jury trial. 
0 
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6. Following the aforementioned hearing, David Condie checked the Court's file as well as 
the docket, and found that a jury request had indeed been made and that the jury fee had been paid. 
FURTHER, the affiant sayeth naught. 
DATED this the 3'^ day of April, 2001. 
Subscribed and Sworn to before me th] 
* • » WOl U*» ^ . ^ ^ ^ 
» l-AUR/OSTLEfl 
^ 
day of April, 2001. 
- (^H-
imissionExpiresi °— ~ - » w Residingat:S/mU ^dJCp /)/z My Com i  Expi : 
t?-
T-^o-et 
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Brian W. Steffensen, P.C. (#3092) 
David C. Condie (#8053) 
Steffensen• Law •Off ice 
2159 South 700 East, Suite 100 
Salt Lake City, Utah 84106 
Telephone (801) 485-3707 
IN THE THIRD DISTRICT COURT 
SALT LAKE COUNTY, STATE OF UTAH 
ASPENWOOD, L.L.C., JMS-fflDDEN, 
AFFIDAVIT OF DAVID C. CONDIE 
Plaintiffs, 
v. 
C.A.T., L.L.C., PAUL TAGGART, 
JOHN COATS and DOES 1-30 
Defendants. Civil No. 980907742 
Judge William B. Bohling 
Comes now the affiant, David C. Condie, and after being duly sworn, states the following: 
1. My name is David C. Condie, I am one of the counsel for the Plaintiffs and as such have 
personal knowledge of the facts set forth herein, and if called as a witness I would so testify. 
2. On or about April 18, 2000, I attended a hearing with co-counsel Brian Steffensen 
concerning various motions involving discovery disputes in the instant case. Rather than conducting 
an in-court hearing on the discovery motions, the Court invited counsel into chambers to discuss the 
motions. Present in the Court's chambers were myself, Brian Steffensen, Steve Mitchell (counsel 
for the Defendants), and Judge William Bohling. 
3. The discovery motions were discussed, and a schedule for taking depositions was worked 
out. Mr. Mitchell was asked to prepare an order. The signed order pertaining to the Plaintiffs' 
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Motion for Protective Order and Motions to Compel as well as the Motion of Brian W. Steffensen 
to Dismiss His Individual Claims for Defamation and Interference with Business Relations Without 
Prejudice, as well as Defendants' Motion for Protective Order was signed on May 30,2000 and filed 
in the Third District Court on May 31,2000. 
4. During the April 18,2000 meeting in chambers described above, a Scheduling Order was 
also discussed and entered. In connection with the Scheduling Order, the Court inquired as to 
whether or not the trial of the above captioned matter would be a jury or non-jury trial. In response 
to the Court's inquiry Stephen Mitchell indicated he had not made a jury request. Brian Steffensen, 
counsel for the Plaintiffs, then stated that he believed a request had been made and indicated the 
Plaintiffs' desire for a jury trial. The Court then indicated that it did not recall seeing a request for 
jury trial in this matter. In response, Brian Steffensen indicated again that he believed a jury request 
had been made, but that if indeed one had not been made, that it was Plaintiffs' desire and intent to 
request a jury trial. In response to these statements, the Court indicated that for the time being it 
would set the trial as a bench trial, but that the record would be checked and if in fact a jury request 
had been made then Plaintiffs would get a jury trial and the order would be changed. 
5. At no time during the meeting in chambers with the Court and opposing counsel did 
Plaintiffs' counsel ever indicate that it desired to waive it's right to jury trial or that it was agreeing 
to waive it's right to a jury trial. Plaintiffs' counsel clearly stated that Plaintiffs believed they had 
made a jury request, and if indeed they had not made a jury request, that they intended to do so. 
There was no discussion of waiver of the right to jury trial. 
6. Following the aforementioned hearing, I checked the Court's file as well as the docket, 
and found that a jury request had indeed been made and that the jury fee had been paid. Based on 
Judge Bohling's representations and comments made during the course of the April hearing, I 
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believed it would be a mere formality to change the order. 
7. On or about November 10, 2000, I received and reviewed a "Notice of Pretrial 
Conference Bench Trial" from the Court. 
8. Later that month, or early in December, 2000,1 was at the courthouse personally to 
deliver documents to the Court related to Plaintiffs opposition to Defendants Motion for Partial 
Summary Judgment. I time-stamped the documents downstairs at the courthouse and then delivered 
them personally to Brandy, one of Judge Bohling's clerks. Brandy made a comment regarding the 
voluminous nature of the file. She joked that her life would be easier if this case just settled. I told 
her that the case would almost certainly go to trial. She then asked when it was scheduled for trial. 
I told her trial was set for April. I then remembered the Notice from the Court and I raised the issue 
of jury trial with Brandy. I stated to her that we had requested a jury and paid the fee, but that there 
had been a question of whether or not we had requested one at an earlier hearing and so Judge 
Bohling had gone ahead and marked the case as being non-jury for the time being. I told her we had 
made the jury request and had paid the fee, and that the docket needed to be changed to reflect a jury 
demand and jury trial. She said she would look into it and "get things straightened out." 
9. Approximately midway through the month of March, 2001, I spoke to Melba Roberts, 
who is also a clerk for Judge Bohling. I again brought up the issue of a jury, and told her that we 
made the jury demand and paid the fee. She asked about the number of jurors we thought we would 
need. The next communication from the Court was a Notice of Status conference for April 30,2001. 
I called Melba to inquire as to the date, since April 30th was well beyond the date set for trial. The 
hearing was ultimately scheduled for Friday, March 30,2001 at 9:30 A.M. I was not present at the 
hearing but learned that the Court has indicated that the Plaintiffs waived their right to a jury trial. 
10. At no time have Plaintiffs made any representation indicating a desire to waive its right 
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to ajury trial in this matter. Plaintiffs made ajury request in their Complaint, paid the fee, and desire 
a jury trial in this matter. 
FURTHER, the affiant sayeth naught. 
DATED this the S day of April, 2001. 
Subscribed and Sworn to before me this 3 ^ day of April, 2001. 
^'•;a;y Puof.v,"*'" 
LAURI aSTLEH 
^ S ^ f ? 0 ^ Suite 100 
Salt Ukecty , otah 84106 
My Commission Expires 
j XjaagJ** ^ April 25,2004 
MyComifesrdrBfplr^--0^^... ^ 
Notary Public 
Residing a t r S ^ c ^ J ^ o ^ / L 
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Brian W. Steffensen, P.C. (#3092) 
David C. Condie (#8053) 
William J. Middleton (#7580) 
S t e f f e n s e n ••• Law ••• Of f i ce 
2159 South 700 East, Suite 100 
Salt Lake City, Utah 84106 
Telephone (801) 485-3707 
V<£ 
IN THE THIRD DISTRICT COURT 
SALT LAKE COUNTY, STATE OF UTAH 
ASPENWOOD, L.L.C., JMS-HEDDEN, 
Plaintiffs, 
C.A.T., L.L.C., PAUL TAGGART, 
JOHN COATS and DOES 1-30 
PLAINTIFFS' MOTION FOR 
RECONSIDERATION OF COURT'S 
RULING ON JURY TRIAL 
EXPEDITED DECISION REQUESTED 
> 
Defendants. Civil No. 990911191 
Judge William B. Bohling 
ft 
Comes now Plaintiffs, by and through undersigned counsel, and submits its motion for 
reconsideration of Court's ruling on jury trial. This motion is supported by the accompanying 
memorandum. 
nJ c/ 
Dated this J day of April, 2001. 
Steffensen • Law • Office 
By David C. Condie 
William J. Middleton 
Attorneys for Plaintiffs 
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Certificate of Service 
I hereby certify that on the *jjk day of ^ ^ u l . , 2001, that I caused a true and 
correct copy of the foregoing instrument to be V^mailed, postage prepaid; and/or hand 
delivered by fax and/or by courier; to: 
Burbidge & Mitchell 
Art: Stephen B. Mitchell 
130 East South Temple, Suite 2001 
Salt Lake City, Utah 84111-1103 
FAX3S5-2341 
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Addendum 6 - Marshaled Evidence, Including JMS' Supplemental Post-Trial 
Memoranda 
a. Marshaled Evidence 
b. Plaintiffs Supplemental Post-Trial Memorandum 
c. Plaintiffs Reply Supplemental Post-Trial Memorandum 
d. Plaintiffs Reply with Citations 
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a. Marshaled Evidence 
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Marshalled Evidence 
After the trial, the Plaintiffs/Appellants submitted supplemental briefs with extensive 
citations to the record on the points which the Plaintiffs/Appellants believed were determinative 
of their claims. The Defendants/Appellees responded with their own supplemental briefs. Those 
memoranda will form a portion of Plaintiffs/Appellants' marshaling effort. They deal primarily 
with what Taggart knew prior to his meeting with the JMS Group, and what he represented to 
JMS - or failed to disclose - prior to JMS purchasing CAT's interest in Aspenwood. 
This document will supplement and lead into those briefs. This will set forth certain 
marshaled evidence in modules, or blocks, relating to various specific issues. These will be 
identified by number. Then, Plaintiffs/Appellants will review Judge Bohling's Findings which 
they believe are in error, and refer to the modules or blocks which they believe demonstrate that 
the Findings are without factual basis and should be reversed. 
1. The individuals involved in the "JMS Group" 
Harold "Hal" Rosen, Jr. - CPA, made money building Lee Scientific (R. (17th) pp. 75-77), made 
construction loans to builders through Home Savings and then Academy Mortgage (R. (17th) pp. 
77-78:10). 
Brian W. Steffensen - Lawyer, 50% shareholder in J.D. West Associates, Inc. with Hal Rosen 
(R. (17th) pp. 79:11-15) 
J.D. West Associates, Inc. - Corporation owned 50/50 by Rosen and Steffensen, in the Fall of 
1998 used for real estate lending with the Watsons through JMS Financial, LLC. (R. (17th) p. 
79:11-15) 
Pam and Brent Watson - husband and wife, managers of Watson Family LC (R. (18th) pp. 287-
89) Had been involved in car business in California, including making "hard money" loans to 
some auto dealers, before moving to Utah. (R. (18th) pp. 304-305) 
JMS Financial, LLC - A limited liability company formed in Fall of 1998 to invest in the 
Meadowlands real estate project in West Valley City, Utah - owned 50% J.D. West and 50% 
Watson Family LC. (R. (17th) pp. 79-80) 
2. The JMS Group had not had much experience in real estate development as of the 
FALL, and specifically late November and early December, of 1998 when JMS 
purchased CAT's interest in Aspenwood, LLC 
Rosen - had personally invested in construction loans for several years, but done no real estate 
development - i.e, acquiring and improving raw ground into finished lots. (R. (17th) pp. 77-78) 
fc fa*) ~ SVPc 
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Steffensen - the record is devoid of any evidence that prior to the Fall of 1998, Steffensen had 
any involvement in real estate at all, and certainly not in real estate development - improving raw 
ground into finished lots. 
Watsons - No previous experience with real estate development and improving subdivisions (R. 
(18th) pp. 296-297). Had bought some apartments, and had made construction loans to home 
builders (R. (18th) p. 305) Were involved in building a luxury home in Park City on 
"speculation," i.e., they did not have a buyer at the time that construction of the home started (R. 
(18th) p. 307) 
JMS Financial, LLC - not formed until September/October of 1998. 
There is no evidence in the record that the fact that an individual is a CPA, or an attorney, or 
involved in other businesses, means that the individual has any expertise in real estate 
development - the improving of raw ground into finished residential lots. Further it does not 
logically follow that simply because one is "smart," "sophisticated," a "business person," a 
"CPA," or a "lawyer," that one has as a result solely thereof the knowledge and experience in real 
estate development necessary to fully, adequately and accurately evaluate the merits of particular 
real estate development projects. 
The entire testimony of Rosen and Watson demonstrates that because of their inexperience, they 
sought information and specific assurances about the Hidden Ridge project from Mehr and 
Taggart (R. (17th) pp. 90-191, (18th) pp. 197 - 304) It is because the information and assurances 
given by Mehr and Taggart turned out to be false that the lawsuit was filed and tried. 
Taggart knew that the JMS Group was inexperienced: 
17 Q. Okay. And you understood that JMS — that 
18 none of the principals in JMS had any real estate 
19 development experience, had they? 
20 A. ... 
21 At the time, yes. 
22 Q. At the time. No experience, right? 
23 A. We didn't know what your experience was. R. (19th) p. 496 v 
3. "Hard money" lending, the experience that members of the JMS Group had as hard 
money lenders - and why this is wholly irrelevant 
"Hard Money" lending is loaning money at higher than bank interest rates (such as at 18% per 
annum), usually because there is already a first mortgage on the borrower's property which is 
using up the "bankable equity" in the real estate. (R. (17th) pp. 160-162) 
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Rosen/Steffensen/JD West - the first and only "hard money" loan made outside of JMS was in 
August, 1998, for $500,000 through the Watsons (R. (17th) p. 80). There is no evidence that 
these entities had any hard money lending experience whatsoever prior to that time. Rosen, 
Steffensen and JD West were absolute novices in both hard money lending and in real estate 
development. (Ibid.) 
Watsons/Watson Family LC - had been involved in some hard money lending for several months 
prior to meeting Rosen and Steffensen in approximately August of 1998 - involving 
approximately 20 loans (R. (18th) pp. 306) 
JMS Financial, LLC - lent funds obtained from JD West, Watson Family or third-parties, to 
JMS-Meadow and Aspenwood at 18% - Rosen described JMS Financial as a "pass-through" 
lender. (R. (17th) pp. 160-162). When JMS-Meadow and Aspenwood needed funds and could 
not borrow from a bank, JMS Financial was required to borrow the necessary funds from "hard 
money" sources, and would then pass the cost of those loans on to JMS-Meadow and 
Aspenwood. (Ibid.) 
There is no evidence in the record that the fact that an entity has made hard money loans means 
that the entity has any expertise in real estate development - the improving of raw ground into 
finished residential lots. Further it does not logically follow that simply because one has made 
one or more hard money loans, that one is as a result solely thereof experienced in real estate 
development and possessed of the knowledge, experience and expertise necessary to 
independently evaluate the merits of particular real estate development projects. 
4. Dan Mehr claimed to be an experienced real estate developer. 
Dan Mehr - had been developing land for twenty-five years, and had done work for Taggart and 
Coats in a prior project - Brook Hollow-near Park City, Utah.. 
5. Paul Taggart testified that he had twenty-five years of experience in real estate 
development, and considered himself to be a very experienced developer. 
Paul Taggart - Twenty-five years of experience in real estate and in real estate development. 
Had done five real estate development projects - beginning with acquiring the land, to designing 
and laying out the proposed subdivision, getting the land zoned to allow for the proposed 
subdivision, and then beginning and completing the construction of the improvements on the 
land - up and through the point where there were finished lots to be sold (with roads, sidewalks, 
gutters and all underground utilities) Taggart also hired a "foreman," and constructed for resale 
approximately 50 single family homes. (R. (18th) pp. 353-372) 
6. Dentist John Coats had been involved in real estate for many years 
John Coats - A practicing endodontist (specialized dentist) (R. (19th) pp. 582-583). Became 
3 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain errors.
involved in mid 1990's with Taggart in the project near Park City - Brook Hollow - in which 
Dan Mehr had done the excavation work (R. (19th) p. 583). Had lent money on other Mehr 
projects, and projects independent of Mehr and Taggart (R. (19th) pp. 584, 588). 
7. CAT, LLC was formed by Coats and Taggart to do real estate deals 
CAT, LLC - Is a limited liability company formed by Coats and Taggart (ergo, CAT) when they 
became involved in the Brook Hollow project near Park City in the mid-1990's. It is owned 
50/50 by Coats and Taggart, and Taggart is its manager. (R. (19th) p. 583-85) Coats authorized 
Taggart's actions on behalf of CAT - to look for a buyer, to provide information about the 
Hidden Ridge project to potential buyers, to negotiate with and to provide information to JMS 
about Hidden Ridge, and to sign the agreement with JMS to sell CAT's interest in Aspenwood. 
(R. (19th), pp. 589-90) 
8. The formation of Aspenwood and agreements between Taggart, Coats and Mehr 
relating to funding were not litigated at trial due to the earlier granting of CAT's 
motion for summary judgment dismissing Aspen wood's claims against CAT. 
Mehr testified in his deposition and in affidavits submitted in connection with the motion for 
summary judgment herein that prior to the formation of Aspenwood, Mehr, Taggart and Coats 
had many discussions about the projects which Hoggan had for sale, and that based upon 
preliminary analysis, they looked good and that they should try and pick them up. In this regard, 
Taggart and Coats knew that Mehr expected them to provide the financing for these projects. 
(See citations to Aspenwood's memoranda relating to this motion in the body of Appellants' 
Brief) The "Newport REPC" was signed on April 24, 1997. Based on Taggart's due diligence 
and several meetings with Hoggan and Oman, the three decided to purchase and develop Hidden 
Ridge and four other of the projects listed in the Newport REPC. Mehr testified in his deposition 
and affidavits that Taggart and Coats agreed to provide all of the financing necessary for these 
five selected projects, both before and after the formation of Aspenwood. 
Judge Bohling granted the motion, so the facts as to what was agreed upon by and between Mehr, 
Taggart and Coats with respect to the funding of the five projects were not litigated at trial. 
9. Taggart alleged that Hoggan had misrepresented certain facts relating to the 
Hidden Ridge project. 
Beginning at p. 372 of the trial transcript, Taggart began testifying about the meetings that he had 
with Hoggan and Oman about the Hidden Ridge and other projects. Taggart, supported by 
testimony from Mehr, alleged that Hoggan had misrepresented certain facts relating to the 
Hidden Ridge project prior to Aspenwood executing the purchase contract for Hidden Ridge on 
or about May 22, 1997. These supposed misrepresentations included the following: 
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a) That final zoning/plat approvals were "imminent," and would be done in June, 
1997. 
b) That Ryland Homes had entered into a contract to purchase 100 lots - essentially 
all of Phase 1. 
c) That Ryland Homes would pay for all of these 100 lots in the Fall of 1997. 
d) That US Bank was looking to make a development loan on the project, and that 
approximately $500,000 of that loan could go toward purchasing Hidden Ridge 
from Hoggan and Oman. 
e) That "dirt would balance" on the project - which means that there would be 
enough dirt removed from some portions of the project to fill in the other portions 
where dirt would be needed for fill. 
f) That they were not told about a garbage dump on the site. 
g) That they were not told about a $ 1300 electrical hook up fee. 
Taggart claimed that because of this "fraud" by Hoggan and Oman, he was justified in telling 
Hoggan and Oman in the Fall of 1997 that Aspenwood did not have to make any more payments 
toward Phases 2, 3, and 4. Taggart claimed and later represented to JMS that in discussions that 
he and Mehr had with Hoggan and Oman from the Fall of 1997 through late Fall of 1998, 
Hoggan and Oman had admitted that the foregoing had been misrepresented and that Aspenwood 
would be able to proceed with purchasing Phases 2, 3 and 4 despite the missed and/or late 
payments. 
However, the following testimony was adduced at trial in these regards: 
Taggart's Due Diligence Skills and Practices -
Taggart testified that he had developed a practice and procedure of doing 
extensive due diligence on potential projects - including the development of a printed due 
diligence form that he would fill out as to each prospective project. He testified that he did not 
trust people's representations to him concerning their projects, so he would double check every 
critical aspect of the project, using his typed up due diligence form to guide him in this regard.(R. 
(18th) pp. 372-377:21) 
Taggart testified that before the Hidden Ridge purchase contract was signed, he 
met for several hours with Hoggan during several meetings, asking him about the projects, and 
that he received from Hoggan copies of all of the contracts through which Hoggan had tied up 
the ground for each of the projects (R. (18th) p. 372). Taggart testified that he spent most of a 
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day driving around to all but two of the projects with Hoggan (R. (18th) p. 378 - 379:4) and asked 
Hoggan about each of the projects, and filled out one of the typed up due diligence forms for 
each Newport/Hoggan project, including Hidden Ridge. (Ibid.) Hoggan's testimony about this 
is at R. (19th) pp. 654:23 - 657:20, 657:21 - 658:11, 658:22 - 660:11, 660:12 - 661:4) Taggart 
met with Oman twice, including going to Oman's office where Taggart was given access to all of 
Oman's files. (R. (19th) pp. 635:4 - 636:6) Taggart admitted that Oman was very forthcoming 
and answered all of his questions. 
He testified that Exhibit P-6 was the form for Hidden Ridge that he himself had 
filled out from his meetings with Hoggan prior to the purchase of Hidden Ridge (R. (19th) p. 
423:21-24), and that the first page of Exhibit P-5, Bates No. 000431 was prepared thirty to sixty 
(30-60) days later by an assistant that he had hired to double check all of his work on the various 
Hoggan projects while he was on vacation from June 20, 197 through July 22, 1997. (R. (18th) 
pp. 372-377:21) 
Zoning/Plat Approvals -
On Exhibit P-6 (the due diligence form filled out by Taggart himself containing 
information he gleaned directly from Hoggan) Taggart wrote that final plat would be obtained 
between: "6/10 - 7/10." The final plat approval was in fact obtained in July, just as Hoggan -
per Taggart's notes - apparently had represented.. 
Further, Taggart knew when the Hidden Ridge purchase contract was signed that 
there was no Final plat approval. Taggart, as an extremely experienced developer, knew that it 
would be very easy for him to simply telephone the planning department for Springville City and 
inquire as to the status of the final plat approvals. Oman testified that Taggart attended some 
planning commission meetings with him, and therefore knew what the schedule was. (R. (19th) 
pp. 616:15-25, 635:4 - 636:6) Hoggan's testimony is at R. (19th) pp. 676:17-21. There was no 
misrepresentation, and even if there had been, it would not have been material nor could Taggart 
claim reasonable reliance thereon given Taggart's testimony about his penchant for disbelieving 
and double checking all information received from project sellers. 
Finally, Taggart admitted that he anticipated that final plat could take one to two 
months longer than Hoggan and Oman thought,, and that only a month delay was really quite 
good. (R. (18th) p. 406:6-19) 
Supposed Contract for sale of lots with Ryland Homes -
Taggart admitted that it is illegal to sell unplatted lots under Utah law. Until a 
final plat has been approved and recorded, if a buyer has signed a contract to purchase lots, that 
buyer can cancel that contract and walk away with impunity because it is unenforceable. R (18th) 
pp. 360:25 - 361:11) So, Taggart and Mehr knew even if Ryland had signed a contract to 
purchase lots in Hidden Ridge, that contract was voidable and unenforceable. (R. (18th) pp. 
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383:9- 384:18) 
Further, as experienced developers, both Mehr and Taggart knew that all they had 
to do was telephone Ryland and verify whether there was a contract in place or not. Apparently 
neither Mehr nor Taggart thought it was important enough to telephone Ryland in this regard. 
(R. (18th) p. 382:19-383:8) 
Both Hoggan and Oman testified that Ryland had not signed a formal contract, but 
had expressed strong interest in buying lots. (R. (19th) pp. 609:17 - 612:1, pp. 661:11 - 662:20, 
671:7-676:16) 
Taggart testified that by the end of June or early July of 1997, he knew that 
Ryland was not going to buy any lots in Hidden Ridge. (R. (18th) p. 382:10 -18,424:16-22) 
Even though Taggart, Coats and Mehr all knew that Ryland was not going to buy 
any lots, they still closed on the development loan with US Bank in August, 1997 - why? 
Because Taggart's projected profit for Hidden Ridge, all phases, ranged from $3.2 to $4.3 
million. (R. (18th) pp. 389:17 - 392:22) 
Timing of Cash Flow From Ryland -
Even if Ryland had signed a contract to purchase 100 lots in Hidden Ridge, it was 
unreasonable and unlikely that Taggart and Mehr actually believed that cash flow from that 
contract would begin in the Fall of 1997. 
Neither Ryland, nor any other purchaser of lots, would close on the lots until the 
subdivision was completed. Not only did the final plat have to be approved, and the bank loan 
for development costs closed, but the improvements themselves had to be constructed. In this 
case, not only did the "on-site" improvements have to be constructed, but a five-mile sewer line 
had to be constructed to the site to provide sewer service to the project. The water line also had 
to be constructed which would bring water to the subdivision. Taggart knew this prior to 
Aspenwood being formed and purchasing Hidden Ridge from Hoggan. (See Exhibit P-6, and 
Taggart's handwritten notes about the five mile sewer line, and R. (18th) pp. 405:22- 406:5) 
There was no possible way that all of this construction work could have been completed in time 
for any lots to close in the Fall of 1997. Hoggan testified that if the loan and work could have 
commenced in June, that building permits could have been available by late 1997 (R. (19th) pp. 
676:22 - 677:14), but he also testified that the US Bank loan would take at least 60 days to close 
(30 days for an appraisal, and at least another 30 days for everything else) In fact, the contract 
between Aspenwood and Baucorp for the construction of the on-site improvements contemplated 
a twelve-month construction period. 
As experienced developers, Taggart and Mehr knew that there would be no 
finished lots to be sold to Ryland or any other purchaser by the Fall of 1997, and that the soonest 
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that any lots would be available would be late Spring, 1998. 
USBankloan-
US Bank was in fact interested in making a loan on the project - and did make the 
loan in August of 1997. But, Taggart admitted that once Aspenwood had purchased the project 
from Oman and Hoggan on May 22, 1997, it was Taggart and his cohorts who were responsible 
to get with US Bank and make application for the loan in their own names. (R.(l 8th) p. 387:7 -
16) They had to obtain an appraisal. (R. (18th) p. 387:17-19) But, Taggart went out of town from 
June 20, 1997 through July 22, 1997 (R. (18th) p. 388:20-25) Taggart cannot blame the delay in 
closing the loan on Hoggan or Oman. Hoggan's testimony about US Bank is at R (19th) pp. 
666:15-667. 
Dirt Balancing -
The dirt does in fact balance in the entire project, just not in Phase 1. Taggart admitted that as an 
experienced developer he knew what the dirt needs were and wasn't really "surprised." R. (18th) 
p. 429:9 - 12, pp. 406:20 - 420:16) And, in any event, they knew about this "problem" before 
they closed on the US Bank loan. (R. (18th) p. 404:5 - 404:22, 609:17 - 610:17) 
Garbage Dump -
Oman gave Taggart a copy of a package that he had put together for Springville City about the 
Hidden Ridge project. These materials included the soils and environmental reports for the 
project site - and specifically disclosed the existence of an old "land fill" or garbage dump on 
part of the property. Taggart apparently did not look at the materials which he had obtained 
from Oman. Further, the dump was uncovered by Mehr when he started digging in June of 1997 
- prior to the US Bank loan closing (R. (19th) pp. 432:24 - 433:9, 598:6 - 599:22, 602:2 - 606:3, 
609:17-610:17,642:12-15) 
Electrical Hookup Fee -
The $1300 hookup fee is written in Taggart's own hand-writing on Exhibit P-6. "Total Fees" are 
identified noted thereon as being "1900 per lot" with a "?" by it. Hoggan and Oman did not 
misrepresent anything about electrical fees. (R. (19th) pp. 423:3 - 424:14, 642:5 -11 ; 662:21-24, 
682:7 - 22) And, again, if Taggart had followed his own self-described due diligence procedure, 
he would have uncovered any such discrepancy prior to closing. 
10. Taggart and Coats went ahead with the US Bank, $2.5 million loan on August 29, 
1997, even though that dastardly Hoggan had allegedly made many 
misrepresentations about the Hidden Ridge project 
By August of 1997, Taggart, Coats and Mehr were all aware: 
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a) That final plat had not been obtained until July of 1997, (R. (18th) pp. 400:23 -
402:22) 
b) That Ryland was not going to buy any lots, (R. (18th) pp. 382:10 -18, 400:23 -
402:22,424:16-22) 
c) That no cash flow was going to come from lot sales from Ryland or anyone else 
until late Spring or Summer of 1998 at the earliest, (R. (18th) pp. 424:23-425:3, 
427:22-24) 
d) That Mehr was not paying off loans to Coats as anticipated, so there would be no 
money to make payments on Hidden Ridge from that source (R. (19th) pp. 424:23 
- 425:3, 425:9 - 17, 586:18 - 587:2,668:11 - 669) 
e) That profits to Taggart and Coats from Brook Hollow were not forthcoming and 
would not be available to pay Hidden Ridge or Newport REPC payments, (Ibid.) 
f) That there would only be about $200,000 in the US Bank loan that could be 
allocated to payments to Oman and Hoggan, (R. (18th) pp. 400:23 - 402:22, 
427:16-21) 
g) And, that they had no sources of funds with which to make the approximately 
$200,000 per month payments that they owed to Hoggan and/or Oman in the Fall 
of 1997 (R. (18th) 427:22-24) 
Yet, Taggart and Coats each personally guaranteed the $2.5 million US Bank loan on August 29, 
1997, and were anxious and willing to proceed with the Hidden Ridge project. (R. (18th) pp. 
396:15 - 400:9, (19th) pp. 586:18 - 587:8) 
Why? Because once the water and sewer were brought to the project, and Phase 1 was done so 
that you could get on to Phases 2, 3 and 4, Taggart's projections showed that Aspenwood could 
expect to earn between $3,2 and $4,3 million in profit from all four phases of the Hidden Ridge 
project - and that Phases 2, 3 and 4 were really attractive and desirable. (R. (18th) pp. 389:17 -
392:22,429:5-431:13) 
11. Taggart and CAT were out of money and accused Hoggan and Oman of 
misrepresentations to stall for more time to pay 
After admitting that he and Coats were out of money in the Fall of 1997, Taggart 
lamely claimed that this was not the reason that he began charging Hoggan and Oman with fraud. 
R (18th) pp. 427:22 - 431) The truth is that they claimed fraud as a bluff to stall for and/or buy 
time until lot sales could start later in 1998, and to get Oman and Hoggan to renegotiate more 
favorable payment terms. (Ibid.) 
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Oman testified that Taggart did complain about not knowing about certain things 
in the Fall of 1997, but that Oman recalled giving him every document that he had, and that 
Taggart had attended City meetings and the like, and that Taggart knew as much as Oman did 
about the project. (R. (19th) p. 626:10-21) Oman testified unequivocally that he did not 
misrepresent anything to Taggart or Mehr. (R. (19th) p. 622:10-23) Hoggan also denied making 
any misrepresentations to Taggart or Mehr R (19th) pp. 663:8 - 13, 669:16-18). 
It is interesting to note that in the first proposal that Taggart made to Oman and 
Hoggan in the Fall of 1997 with respect to payments, Taggart and Aspenwood offered to pay 
Oman and Hoggan more money for Hidden Ridge, but that the payments would be over time as 
lots closed, to compensate for the late/missed payments. That sure doesn't sound like someone 
who is adamant that he has been defrauded. (R. (19th) pp. 625:2 - 262:9) 
12. Nowhere in any of the testimony from Taggart, Coats, Mehr, Oman and Hoggan 
concerning discussions from the Fall of 1997 through late Fall of 1998, is there any 
evidence that Oman and Hoggan ever admitted that they had defrauded 
Aspenwood, or that they had ever acknowledged that Aspenwood had the right to 
delay and/or miss payments and still proceed with the purchase and development of 
phases 2,3 and 4. At all times, Hoggan and Oman were intent on being paid in full 
on their contract immediately, or Aspenwood's rights to Phases 2,3 and 4 would be 
terminated. (R. (18th) pp., (19) pp. 617:11 - 632:25, 637:1 -17,641:25 - 651:14, 
665:13-666:14,679:14-689:20) 
13. Once the US Bank development loan closed on August 29,1997, Mehr and Baucorp 
commenced work on the development of Phase 1 of Hidden Ridge. By Spring of 
1998, the project was facing $400,000 in cost over runs. Exhibit P-22, R (18th) pp. 
406) 
14. Flowing under ground Water in the Southeast corner of Phase 1 was discovered 
which needed to be piped -
In a letter written by Mehr to Taggert and Coats in January of 1998, (Exhibit P-22) Mehr 
discloses that Baucorp has encountered a subterranean flow of water which would need to be 
piped and at a cost of approximately $20,000. R (18th) pp. 421:19 - 423:2 Taggart admitted that 
water was an expensive problem that needed to be dealt with. 
15. Five lots lying between one of the roads and the railroad tracks to the west - the 
"Railroad Lots'9 - needed to be filled and compacted or they could not practicably 
be built upon or sold 
In that same letter in January of 1998, (Exhibit P-22) Mehr disclosed to Taggart and Coats the 
fact that five sunken lots between one of the roads and the railroad tracks needed to be filled and 
compacted. Taggart testified at trial about his knowledge concerning the strict requirements for 
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fill and compaction. R. (18th) pp. 415:11 - 418:23 Taggart described how a layer only about 
twelve inches thick of fill dirt could be laid down at a time, which dirt would then need to be 
compacted - or smashed down. This is called a "lift." Each lift must not only be compacted, but 
tested to make sure that it was compacted enough, before the next lift can be put on. Ibid. 
Taggart admitted that the need to fill and compact the railroad lots was foreseeable, and that it 
would be time-consuming and expensive. Ibid. From the video of the site shown at trial, the 
railroad lots will need from 20 to 50 feet of fill brought in and compacted. Taggart admitted that 
the cost of acquiring the dirt to fill the lots was not the challenge, but, rather, the expense of 
moving the dirt to the site to be filled and then the expense of compacting it. R. (18th) 413:15 -
414:1,417:11-15 Taggart knew that dirt would need to be moved and compacted to make the 
railroad lots useable/saleable. R (18th) p. 414 
Taggart testified that the railroad lots were a problem, and that he had not decided what to do 
about them. R. (19th) p. 472:12-17 
16. Taggart was not a "silent" investor. Rather, he was actively involved in managing 
Hidden Ridge and was aware of everything that was going on 
Taggart and Coats state that CAT was intended to be a silent investor. R. (18th) 436:16 But, 
Taggart was manager of CAT and co-manager of Aspenwood. Taggart had daily communication 
with Mehr. He reviewed progress on the project. He made regular visits to the site. He 
reviewed and had to approve all draw requests. He was the only signer on Aspenwood's 
accounts. Exhibit P-27, R. (18th) pp. 449 - 454. CAT's accountant was Aspenwood's 
accountant. As a result, Taggart admitted that he was aware of everything that was going on at 
Hidden Ridge. R. ((18th) pp. 442:20 - 23,442:24 - 443:1,442:20 - 447:3), ((19th) pp. 466:13 -
472:17,472:18-473) 
17. Taggart, Coats and Mehr still believed that the project could work in the Spring 
and early Summer of 1998 because 80 of the 92 lots had been sold and would start 
closing and generating cash flow when the site work was completed 
18 Q. N o w - b u t even though you're aware of these 
19 problems in the spring of 1998, you're still optimistic 
20 about the project, right? 
21 A. [Taggart] Yes. 
22 Q. That's because there's profit at the end of 
23 this project if you could last through to sales, right? 
24 A. Yes. 
25 Q. Okay. Because what we talked about 
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1 yesterday, you've got the bank loan holding you up, and 
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2 if you can get to the sales in time before you really 
3 have to suffer the shortfall, those sales will save you, 
4 r i g h t ? . . . . • . - . . ' 
5 A. Yes. 
6 Q. And in the spring of 1998 and early summer, 
7 significant contracts have been signed, correct? 
8 A. Yes. 
9 Q. Okay. And as long as the development 
10 inside, the improvements and developed infrastructure 
11 inside, the off-sites were done in time for these sales 
12 to start closing, and the off-sites got there in time, 
13 you'd be all right? 
14 A. That's correct. 
15 Q. Okay. Now, but if it delayed and that put 
16 off those sales, then you faced serious trouble, right? 
17 A. That's correct. 
18 Q. Because, just as has been discussed, there 
19 won't be those sales to hold this up and this project 
20 would collapse, right? 
21 A. We'd be in serious trouble. R (19th) 427:18 - 474:21 r 
But, as the Summer passed and the site work was not getting done - and the off-site 
work had not even started - Taggart began to be very worried that the sales would 
fall through 
22 Q. Yeah. Now, and that's why you had 
23 discussions with Dan Mehr and John Coats in August when 
24 the bank loan couldn't be drawn upon, that you had to % 
25 find somebody or do something to get new money in here, 
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1 right? 
2 A. That's correct. 
3 Q. Because you knew then that it was looking 
4 like these sales would be put off too long, right? 
5 A. Yes. 
6 Q. Even if they were going to start closing in 
7 November and December, it looked like that would be too 
8 long, right? 
9 A. Yes. R (19th) pp. 474:22 -475:9 
12 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain errors.
19. The US Bank loan proceeds had run out, Taggart and Coats were not going to put 
any more money in, and the sales were being delayed too long to cover the costs and 
expenses of finishing the project - i.e., of paying Baucorp to finish up the work 
10 Q. And you decided that you and — well, first 
11 of all, Mr. Mehr asked you and Dr. Taggart, please, can 
12 you put some money in, right? 
13 A. Yes. 
14 Q. But as you've said for the whole year, we 
15 don't have it and we won't, right? 
16 A. That's correct. 
17 Q. So your options were, number one, go to U.S. 
18 Bank, see if they would extend and expand the loan to 
19 cover the overages. That's one option, right? 
20 A. Yes. 
21 Q. Or get new money from some other investors, 
22 because you and Dr. Coats weren't able to be or weren't 
23 willing to be the financial parties or support for this 
24 project, right? 
25 A. That's correct. R. (19th) p. 475:10-25 
20. In the August and September, 1998 time frame, Taggart asked Mehr to help go out 
and look for money from investors or possible buyers, and asked Mehr to put 
together a financial pro forma for the project to give to both US Bank and other 
possible investors/lenders/buyers 
1 Q. Okay. Now, you talked with Mr. Mehr about 
2 then going out, you and he, and approaching people about 
3 coming into this project, correct? 
4 A. Yes. 
5 Q. And you asked Mr. Mehr to put together the 
6 financial information to give to these potential 
7 investors, didn't you? 
8 A. I did. 
16 Q. Okay. And so you were going to rely in 
17 approaching your financial investors on the information 
18 Mr. Mehr put together, right? 
19 A. That's correct. R. (19th) 476:1-19 
21. US Bank refused to increase its loan for Hidden Ridge 
12 Q. Okay. Now, in the fall of 1998 you knew 
13 
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13 that the bank was very nervous about this loan? 
14 A. Yes, we did. 
15 Q. Okay. You asked them to refinance it and 
16 add more money, and they said no, right? 
17 A. Yes. 
22. Taggart Knew from his experience and conversations with Russell/Packard and 
Americraft that they had become so concerned by the delays in building the off-site 
water and sewer lines that by mid-November, 1998, they were not willing to close on 
lots until the off-site sewer work was completed 
In order to fully appreciate the following testimony, it is necessary to understand that at 
Hidden Ridge, Aspenwood had to make sure that two major things occurred: (a) all of the on-
site improvements had to be built, and (b) the main water and sewer lines (the "off-site 
improvements") had to be installed and brought to the subdivision. Many subdivision 
developments already have water and sewer main line service available right at the edge of their 
property. It is easy and relatively inexpensive to hook the interior water and sewer systems to 
these already installed main water and sewer lines. Only the actual on-site improvements need to 
be done (i.e., installing the sewer system, the water service and storm drains, putting in curb and 
gutter and sidewalks, asphalt the roads and put in the telephone, power, gas and cable lines). 
But at Hidden Ridge, you could put in all of these onsite improvements, but if the subdivision 
could not hook its water and sewer systems up to a main line system, the lots would be 
essentially worthless. Which was the case in late Summer of 1998 — the on-site improvements 
were almost done, but construction of the off-site improvements had not even begun yet. 
Springville City had not worked out how to pay for construction of the water and sewer main 
lines. 
The major buyers of lots in Hidden Ridge, Russell/Packard and Americraft, were required 
to start to closing on the purchase of lots "when building permits are available." Generally a city 
will allow building permits even if off-sites are not done yet, as long as it looks like the off-sites 
will be done soon. Except with respect to Water. If there is no water service to a subdivision, 
then there will be no water in the fire hydrants. Cities do not like home construction to begin in a 
subdivision without fully operational fire hydrants - for obvious public safety reasons. 
If water service is hooked up, and fire hydrants are operational, then cities will often let 
builders "pull permits" and start building. But, when the construction of the home is completed 
approximately ninety (90) days later, if the sewer service is not finished and hooked up, most 
cities will not issue an "occupancy permit" allowing the home buyer to move in. A home with 
no sewer service is not worth much, and is uninhabitable. Builders do not want to put all of 
their money into building homes, but then not be able to close on the sales of the homes to their 
home buyers because of a lack of sewer service. 
Aspenwood was hoping that the builders would agree to close on lots and trust Baucorp 
14 
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when it said that it would have the Water done by the First of January, 1999, and the sewer by 
late February or early March, 1999. Assuming that Baucorp could meet these deadlines, the 
builders would not need the sewer service done until March - ninety (90) days after lot closings 
in December, 1998. The problem was that given the incessant delays, the builders were 
beginning to seriously doubt that Baucorp could complete the improvements when it projected, 
and were not willing to close on any lots until not only the Water was done (which was necessary 
for fire protection), but the Sewer as well. 
Taggart testified about these issues as follows: 
17 Q. Okay. Now, and the reason they needed water 
18 was — into the project is because you have to have fire 
19 hydrants for water protection, right? 
20 A. That's correct. 
21 Q. And the city won't let you build if there 
22 aren't fire hydrants so that they can put out a fire if 
23 one of those houses under construction burns, right? 
24 A. That's correct. R. (19th) p. 493 
21 Q. Okay. And in September and October of 1998, 
22 you knew that the builders were very concerned and were 
23 starting to tell you that they were going to delay or 
24 not close, right? 
25 A. When was that? 
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1 Q. September and October. 
2 A. No. 
3 Q. Let's look at page 305 of your deposition. 
7 Q. "Okay. Were you - had you received any 
8 complaints from any of the purchasers that you're aware 
9 of at any time up and through November of 1998?" 
10 Answer, "The purchasers of the - yes, we had." 
11 Question,f f What kind of complaints?" Answer, "People 
12 wanted to get under construction. The city wouldn't 
13 allow building permits until water, the fire hydrants 
14 were activated and water was on site. And people were 
15 concerned that they would have to close on lots that 
16 they couldn't get building permits on." 
15 
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486 
2 Q. Question, "Well, the ones that didn't have 
3 to close until they could get building permits wouldn't 
4 have a complaint except for delay, because they didn't 
5 have to close till they got building permits, right?" 
6 Answer, "No." Question, "Explain." 
Answer, "Because 
7 ... 
8 
9 The sewer line, which was several miles, 
10 needed to be finished before they could flush toilets. 
11 And so even though you could get a building permit" — 
12 I'm going to read that again. "So even though you could 
13 get a building permit, if their house was there finished 
14 ready for someone to move into and they couldn't flush 
15 toilets, they couldn't get an occupancy permit, which 
16 would cost the builder an awful lot of money in interest 
17 to sit on a house and wait for sewer." 
18 Question, "So by November of 1998 you were 
19 aware that the builders had these kinds of concerns?" 
20 Answer, "Yes." Question, "How would you have been made 
21 aware of that?" Answer, "It didn't take a brain surgeon 
22 to figure that out." Question, "Did they call you on 
23 the phone? Did they write you a letter?" Answer, "Yes, 
24 absolutely." 
25 Question, "Okay." Answer,f'We had 
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1 discussions. Said, great, I can get a building permit. 
2 Fine, if I build a house and I don't have a sewer, I 
3 don't want to take that risk." ... 
4 Answer, "So therefore, I'm not going to 
5 close until I know I have sewer and when the sewer is 
6 going to happen.ft 
7 Question, "So who — who do you remember 
8 having these types of conversations with?" Answer, 
9 "Larry Russell." 
16 
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10 
11 and with Americraft. Those were the two 
12 that really had those issues, because they had multiple 
13 lot sales under contracts." 
Question, "Do you recall 
14 any specific ... conversations you had with anyone 
15 acting on behalf of Americraft on this issue?" "Yes, 
16 Blaine Ballard and John Johnson." 
17 
18 
19 Q. Question, "Okay. So you recall specific 
20 conversations with Wayne Ballard and John Johnson?" 
21 Answer, "(Moves head up and down.)" "Question, "Were 
22 they telephone calls or on site?" Answer, "Both." 
23 ... Over what time period did you have 
24 those kinds of conversations?" Answer, "Two months." 
25 Question, "Which two months?" Answer, "September, 
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I October. 
2 
3 
4 Q. Okay. Now, in mid November Russell/Packard, 
5 representative of Russell/Packard told you that they 
6 were not going to close, right? 
7 A. Dan Mehr told me that they weren't going to 
8 close. 
9 Q. Turn to page 312. 
10 A. It could be that their agent did, too. 
II Q. All right. So now, earlier in November 
12 Russell/Packard had been telling you, yeah, we're going 
13 to probably close, okay. But then let's look at this, 
14 starting on page 312 at line 22. "At some point in time 
15 did they change their rhetoric and say, oh, we're not," 
16 meaning close, "until this problem is solved?" 
Answer, 
17 f f It was in the middle of November before they said, no, 
18 we're not going to close." 
19 
20 
21 
22 Q. Question, "So your recollection is by the 
23 middle of November they started saying, 'We're not going 
17 
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24 to close until this is solved?1 ff Answer, "Yes." 
Taggart and Mehr had promised the Builders that the Water would be done by 
Thanksgiving, 1998, so that they could close on lots and start building - but Mehr 
did not get the Water done by Thanksgiving and Taggart was worried 
489 
2 Q. Thank you. Now, you also knew that there 
3 were problems with the water line in November of 1998, 
4 didn't you, and you were concerned about that? 
5 A. Yes. 
6 Q. Because the builders had been told, hang on, 
7 we're going to get it ready for you, we're going to be 
8 ready for you to close, Dan's going to have the water 
9 done by Thanksgiving. Right? 
10 A. Yes. 
11 Q. And you were one of the ones that told that, 
12 didn't you? 
13 A. I didn't tell Larry Russell that, I told 
14 Americraft that. 
6 Q. ... Now, 
7 and - but by mid November it was clear that Dan was not 
8 going to be done by Thanksgiving with this water, right? 
9 A. That's correct. 
10 Q. And that concerned you a great deal, didn't 
11 it? 
12 A. Yes, it did. 
13 Q. And you knew that with winter coming on, the 
14 whole schedule of what might happen with that water and 
15 sewer could be affected by weather, right? 
16 A. Yes. R(19th)p.495 
Taggart knew that Builders projected and planned for sales, and if lots were not 
finished in time, the Builders would likely look elsewhere to buy lots and not buy in 
Hidden Ridge 
15 Q. Okay. Now, you've been a builder, haven't 
16 you, Mr. Taggart? 
17 A. Yes. 
18 Q. And you understand and you've sold to 
19 builders, haven't you? 
20 A. Yes. 
18 
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21 Q. And you're familiar with these big builders 
22 and how they plan for the future and when they need 
23 lots, are you not? 
24 A. Yes. 
25 Q. And as businessmen they plan out, these 
490 
1 larger companies, what their production and sales are 
2 going to be over the next at least 12-month period, 
3 don't they? 
4 A. Yes. They do forecasts. 
5 Q. They do forecasts. And when they come to 
6 you to buy lots, they have in mind how many they're 
7 going to need given their projections of how many 
8 they'll sell during that time period, don't they? 
9 A. Yes. 
10 Q. And then they're negotiating with you as a 
11 seller of lots, saying, well, if you're going to have 
12 some during this time frame, then I'm interested in 
13 buying, right? 
14 A. That's correct. 
15 Q. And you've had those kinds of conversations, 
16 right? 
17 A. Yes. 
18 Q. Now, if you commit and enter into an 
19 agreement with them to sell lots to them for that time 
20 period, if you can't deliver those lots when they need 
21 them, what does that do to their planning? 
22 A. It disrupts it. 
23 Q. And they don't have product to sell, do 
24 they? 
25 A. That's correct. 
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1 Q. And if they don't have product to sell from 
2 your subdivision, what are they forced to do to cover 
3 themselves? 
4 A. One of the ways would be to look elsewhere. 
5 Q. Look elsewhere and buy other lots, isn't it? 
6 A. Yes. 
7 Q. And weren't you in the fall of 1998 worried 
8 that all of these people were going to just leave the 
9 project and go get other lots because of your delay? 
10 A. No. 
11 Q. You weren't worried about that? 
19 
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12 A. No. 
13 Q. That isn't why ~ that isn't why you were 
14 telling them, please wait, we're going to have that done 
15 soon? 
16 A. I was worried that they wouldn't close on 
17 the lots. I wanted them to close on the lots in Hidden 
18 Ridge. I wasn't concerned if they went and built homes 
19 other places. 
20 Q. But you knew that if you kept delaying and 
21 delaying and delaying on delivering those lots, that as 
22 a matter of course, as businessmen, they would at some 
23 point in time be forced to look elsewhere and get 
24 alternate lots, wouldn't they? You knew that? 
25 A. I didn't know that. 
Taggart knew what factual matters would be material to the JMS Group's decision 
to purchase CAT's interest in Aspenwood, and that he should tell the truth - but he 
tried to shift the obligation of full disclosure to Mehr 
10 Q. Now, I mean, didn't you feel like you had an 
11 obligation to make sure that all of the important 
12 information about this project and its condition that an 
13 ordinary person that would be considering purchasing 
14 your interest would want to know about this project [was disclosed to JMS]? 
18 Now, when you've bought projects, you have 
19 in your mind a whole list of things that are important 
20 to know and evaluate before you make a decision on a 
21 project, right? 
22 A. Yes. 
23 Q. In fact, you have a form that you developed 
24 so that you wouldn't forget any of the issues that were 
25 important that you felt like you needed to talk about, 
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1 inquire about in evaluating a project, right? 
2 A. Yes. 
3 Q. All right. Now, when you dealt with these 
4 new investors you'd never met before, did you feel like 
5 you had any obligation to make sure that you told them 
6 everything that was important about this project to help 
7 them make an accurate and honest decision about this 
8 project? Did you feel like you had that obligation? 
20 
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9 A. It's hard to answer that question. I felt 
10 it was my obligation to be very forthright and be very 
11 truthful to these people. I did not feel like these 
12 people were relying upon my information to buy this 
13 project. No, I didn't. Dan Mehr represented that the 
14 JMS people were his partners and that he had been 
15 working with these people now for over a month and that 
16 they had had many conversations and meetings, that they 
17 were asking for me to come in and clarify and confirm 
18 some of the things that he had already told them. 
19 Q. So was Dan Mehr your partner? 
20 A. Yes, he was. 
21 Q. Okay. You considered him your partner, 
22 right? 
23 A. Yes. 
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was Dan [Mehr] an owner in C.A.T.? 
14 A. No. 
15 Q. Was he going to receive any money from this 
16 transaction? 
17 A. No. 
18 Q. It was just you and Dr. Coats, right? 
19 A. Yes. 
20 Q. Okay. So you are the sellers, you two right 
21 here, right? 
22 A. Yes, we were. 
23 Q. And as the sellers, as you two right here, 
24 didn't you two feel like you had an obligation to 
25 disclose all the important information to these JMS 
500 
I people? 
Taggart admitted that he met with the JMS Group, and that they asked him 
detailed information about Hidden Ridge, and that he provided them with detailed 
information - which he tried to claim he got solely from Mehr - but remember his 
testimony above about how much supervision he had undertaken, and how 
experienced he was as a developer 
II Q. (BY MR. STEFFENSEN) What did you do to make 
12 sure that the information that Dan Mehr communicated to 
13 these people was accurate and complete about this 
14 project? 
21 
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15 A. Well, the first time I met, the only time I 
16 met Pam Watson and Brent Watson and the JMS people other 
17 than yourself and your brother was in a meeting that Dan 
18 Mehr was present in. Dan Mehr was sitting right next to 
19 me during that entire meeting. 
25 Q. Okay. Now, you admit, don't you, that in 
501 
1 that meeting you were asked to tell them about all the 
2 land mines and all the skeletons that might be in that 
3 project? 
4 A. Yes. 
5 Q. You were asked that, weren't you? 
6 A. I was. 
7 Q. Okay. And you were asked about the status 
8 of sales, weren't you? 
9 A. Yes, I was. 
10 Q. And you were asked about what was going on 
11 with Kent and Lonnie Oman, right? 
12 A. Yes, I was. 
13 Q. And Pam asked you questions about Dan Mehr's 
14 performance, didn't she? 
15 A. No, she didn't. 
16 Q. Okay, would you turn in your deposition 
17 transcript to page 332. 
18 A. She may have asked questions, but she called 
19 me later to ask me more questions privately. 
20 Q. Turn to page 332. Okay, beginning at line 
21 6 - are you on 332 with me? 
22 A. Yes. 
23 Q. Okay. Beginning with line 6, read along, 
24 please. Question, "What do you recall was said by 
25 anyone during that meeting?" Answer, "Um, you said that 
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1 you wanted me to come and meet with you to get my 
2 perspective on the project of where it stood. Any 
3 potential land mines that were still out there that were 
4 undiscovered, learn about sales, the status of sales. 
5 Um, what was going on with Kent Hoggan and Lonnie. Um, 
6 Pam asked me questions about Dan Mehr's performance and 
7 why we were getting out." Have I read that correctly so 
8 far? 
9 A. Yes, I have. 
22 
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10 Q. Question, "Do you recall anything else?" 
11 "Urn, that's it" Question, "All right. What do you 
12 recall saying was your perspective about the project?" 
13 Answer, "I believed at that time that we had discovered 
14 the land mines. We had asphalt. It was like, if we 
15 haven't discovered all the land mines by now, I don't 
16 know what other ones there would be there. And that we 
17 felt like we had a very good feel, or Dan felt like he 
18 had a very good feel as to what it would take to finish 
19 the project." 
20 Question, "Was there anything discussed 
21 about what was still necessary to finish the project?" 
22 "Um, I don't recall. You mean as far as dollars, or -
23 Question, "What work was left to be done." Answer, 
24 "Yes." Question, "And/or dollars to be spent." Answer, 
25 "Yes." Question, "There was a discussion?" Answer, 
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1 "There was." 
2 Question, "What do you recall about that?" 
3 Answer, "I recall that we needed to finish sidewalks and 
4 some curb and electric or utilities that weren't 
5 finished, and the off-site road to the west of the 
6 property still needed to be completed and the fence." 
7 Have I read it there so far correctly? 
8 A. Yes. 
9 Q. And you don't deny, do you, that you gave 
10 and discussed actual dollar amounts with JMS-Hidden 
11 representatives at that meeting, do you? 
12 A. Say that again. 
13 Q. You don't deny that you discussed actual 
14 dollar amounts that was left to spend for construction 
15 on this project at that meeting? 
16 A. I don't deny that. 
17 Q. Okay. And that anything that Dan may have 
18 told JMS that was then discussed with you, you filtered 
19 that through your experience as a developer, didn't you? 
20 A. Yes, I did. 
21 Q. When you confirmed the information that Dan 
22 had given him, right? 
23 A. Yes. 
24 Q. Okay. And you told them that there were 80 
25 lots sold, right? 
23 
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1 A. Whatever the number was at that time. 
2 Q. It was 80, wasn't it? Didn't you tell them 
3 it was 80? 
4 A. I don't recall. What does it say? 
5 Q. Turn to 340. 
6 A. Approximately 80 or 70 something lots. 
7 Q. You see that, under contract with multiple 
8 buyers? 
9 A. Yes. 
10 Q. And the two major buyers were Larry Russell 
11 and Americraft Homes; is that right? 
12 A. That's correct. 
13 Q. And you told the JMS people that you and Dan 
14 had your arms around the costs of this project, right? 
15 A. Yes, I did. 
16 Q. Okay. That you knew them, right? 
17 A. Yes. 
18 Q. Okay. And you told JMS and Pam that Dan was 
19 an honest person? 
20 A. I told - 1 didn't say that at that time. 
25 Q. And you told [Pam Watson] that you were generally 
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I happy with Dan, right? 
7 You told her that you were generally happy with Dan, 
8 right? 
9 A. Yes, I did. 
10 Q. Okay. And that even though he'd been slower 
II than anticipated and that you'd run into some problems, 
12 that you'd gotten your arms around them and identified 
13 them or solving them, right? 
14 A. We believed at that time — I believed at 
15 that time from the information I was getting from Dan 
16 Mehr, because I asked him very specifically, Dan, we 
17 need to know if there's anything out there that we 
18 haven't discovered at this point in time that's going to 
19 have any impact or cost overruns or negative 
20 connotations or ramifications on this project. Because 
21 we had had a lot of problems, many problems. It was 
22 like, are we done, are we finished? What other 
23 surprises do you see out there? 
24 
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24 At that time he represented, and I was very, 
25 very specific, as you say, funneling this through my 
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1 years of experience. I asked these questions to Dan all 
2 of the fall of 1998, saying, Dan, if Vm going to be out 
3 talking to investors, if you're going to be out talking 
4 to investors, we need to know if there's any more 
5 potential land mines out there, because we do not want 
6 to be misrepresenting anything to anybody. And I 
7 believed from the representations made by Dan that in 
8 November of 1998 and December of 1998 that we absolutely 
9 didn't anticipate any more surprises and that we had our 
10 arms around all of the potential problems or land mines 
11 that could possibly be out there. 
From the foregoing, Taggart admits that he provided the JMS Group with detailed 
information - and represented that he and Mehr "had their arms around" the 
project, that they knew about all of the problems and costs, and they promised the 
JMS Group that there would be no more surprises 
The promise that there would be "no more surprises," and that JMS could rely 
upon the information provided about the status of sales, the scope of the work to 
be done, the amount of money that would have to be spent to perform the work 
supposedly left to do, etc., was an EXPRESS WARRANTY for the making of 
which Taggart and CAT must be held liable 
See "PLAINTIFF'S SUPPLEMENTAL POST-TRIAL MEMORANDUM" for 
more detailed marshaling of evidence about what Taggart and Mehr represented 
and warranted to JMS, and why those representations were either inaccurate or 
omitted to disclose critical material information 
See "PLAINTIFF'S REPLY SUPPLEMENTAL POST-TRIAL MEMORANDUM 
(INCLUDING CITATIONS)" for additional detailed marshaling of evidence 
27. Rosen testified about how he met with Mehr, and then Taggart, and 
from the information obtained from them developed a detailed pro 
forma (Exhibit 38 - found in Addendum 3) for the Hidden Ridge 
Project. Rosen testified about the areas of representation or omission, 
how they turned out to be untrue and or material and omitted, and the 
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damages suffered by JMS as a result thereof. R (17th) pp. 74-191, 
(18th) pp. 197 - 287, (20th) pp. 838-846. Pam Watson confirmed 
Rosen's testimony. R (18th) pp. 287 - 352, (20th) pp. 846-850. Plaintiffs 
Exhibits 1 - 62. G. Mi^-HtH 
See Plaintiffs Closing Argument (R. (20th) pp. 851-893, 929-942) and argument 
on June 12,2001 (R. $tti) 
See "OBJECTIONS TO DEFENDANTS' PROPOSED FINDINGS OF FACT, 
CONCLUSIONS OF LAW AND PROPOSED ORDER" for explanations as to 
why, given the testimony marshaled herein (including the foregoing referenced 
Post-Trial memoranda), the complained about portions of those Findings as 
identified in the body of Plaintiffs/Appellants' Brief, are clearly unsupported by 
the evidence and must be set aside 
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IN THE THIRD DISTRICT COURT 
SALT LAKE COUNTY, STATE OF UTAH 
> 
Aspenwood, L.L.C., JMS-Hidden, 
L.L.C., et al. 
Plaintiffs 
PLAINTIFF'S 
SUPPLEMENTAL POST-TRIAL 
MEMORANDUM 
C.A.T., L.L.C., 
Paul Taggart and John 
Coats, Does 1-30 
Civil No. 990911191 
Judge Bohling 
INTRODUCTION 
As plaintiff pointed out in its closing argument, there are an incredible number of critical 
facts which are either outright admissions by Paul Taggart/CAT, or are based on entirely 
unrefuted testimony from Hal Rosen, Pam Watson and Dan Mehr. Consequently, there is 
absolutely no question based on the evidence presented at trial that as of November 15, 1998, 
Paul Taggart knew that the following problems/facts existed and/or had not been resolved with 
f l 1 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain errors.
respect to the Hidden Ridge Project: 
1. Underground Water/Springs. As of not later than January, 1998, Taggart was 
aware that there were underground springs on the Hidden Ridge project with 
"massive" amounts of water flow which had and would in the future add 
significant cost to the project. This cost JMS $20,000 "extra" to pipe, and 
approximately the same amount in lower than represented/warranted sales revenue 
from affected lots. 
2. Dirt Balancing/Railroad Lots. Taggart and Mehr tried to argue that they did not 
know about the dirt balancing problem until January of 1998, but they both 
admitted that a careful review of the engineering plans, the topography of the 
project and the survey would have disclosed the dirt moving needs. They just 
"missed" this issue. With respect to the Railroad lots, Mehr and Taggart led JMS 
to believe that the Railroad lots could be easily and cost effectively filled in. 
What they did not disclose to JMS was that exacting compaction requirements 
would be so expensive, together with the cost of moving dirt, that the lots were 
worthless. Further, when JMS and Pam Watson inquired specifically about those 
lots, Mehr and Taggart falsely told her not to worry - that they had been sold. 
They had not in fact been sold, and can never be sold. This alone deprived 
Aspenwood/JMS of over $200,000 in anticipated/represented sales revenue. 
3. Prisbrey Loan. Taggart knew that Aspenwood had borrowed money from 
Prisbrey and would need to pay it back; that said payback should be factored into 
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the financial pro forma for Phase I of the project; but failed to disclose any 
information whatsoever about this debt to anyone from JMS. Aspenwood and 
JMS are now saddled with a total cost of the undisclosed Prisbrey loan of 
approximately $124,000.00. 
4. Sales and corresponding cash flow were not imminent. 
i. Russell Packard. Taggart represented to JMS that Russell Packard would 
begin to close lots immediately ("10 lots now," or not later than 
completion of Water by the end of December 1998 - a couple of weeks 
away), and that all of the lots under contract would be closed by 
approximately May, 1999 resulting in signficant cash flow to Aspenwood 
to cover ongoing costs and expenses. However, at the time that Taggart 
made this express representation and warranty to JMS, Taggart had been 
told by Russell Packard only a few weeks earlier that it absolutely would 
not close on any lots until the Sewer line was completed. Taggart also 
knew by Thanksgiving, 1998, that Mehr had failed to complete the Water 
line when promised, and that winter weather problems and the like were 
looming and threatened to delay the work on the Water and Sewer lines. 
Taggart failed to disclose to JMS that given these facts, it was very 
unlikely that Mehr could get the Sewer line done by late February, 1999. 
Taggart similarly failed to disclose, that as a result, it was very unlikely 
that any closings of lots with Russell Packard would take place until the 
3 
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Sewer was completed, and that would likely not be until after March of 
1999. 
ii; Americraft. Taggart knew that Just like Russell Packard, Americraft was 
extremely nervous about not having the Water and the Sewer lines 
completed on time, and that they were going to begin refusing to close 
until all of the offsite improvements were completed. He never disclosed 
his conversations or the correspondence between himself and Americraft 
wherein these concerns were addressed. 
iii. As an experienced developer, Taggart knew that any additional significant 
delays in delivering completed lots to the Builders past the Fall of 1998 
would very likely cause the Builders to "look elsewhere" to buy lots - and 
that they likely would not need lots from Hidden Ridge in such an event -
resulting in not just delayed sales, but lost sales which would need to be 
replaced. All of these Sales- related misrepresentations caused cash flow 
to be delayed, sales to be lost, lower sales prices, interest/carrying charges 
- and attorneys' fees related to litigation trying to get Russell Packard to 
either close or release the lots so that Aspenwood could mitigate its 
damages by reselling them. 
Given what Taggart had experienced with Mehr and his failures to meet projected 
completion deadlines, there was no reasonable reason for Taggart to believe that 
Mehr would actually be able to get the Water line done by late December, 1998, 
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or early January 1999. Yet, he represented to JMS that Mehr would be able to 
complete the Water line within that time frame. 
6. Similary, there was no reasonable reason for Taggart to believe that Mehr would 
be able to actually complete the Sewer line by late February, 1999, or early March, 
1999. Yet, he represented to JMS that Mehr would be able to complete the Sewer 
line by this deadline. 
7. Neither Taggart nor Mehr disputed Rosen's testimony that his Exhibit P-38 was 
the result of their representations and warranties. Consequently, it is undisputed 
that Taggart and Mehr represented to JMS that the cost to finish all work on Phase 
I of Hidden Ridge was only $118,000. Yet, Mehr testified that he knew or 
^ "believed" as of December 17,1998, that the true cost of finishing the work was 
between $334,200 and $394,200 - plus the water/springs related costs which were 
not disclosed/hidden from JMS. From Taggart's extensive interaction with Mehr, 
and intimate knowledge of the project, Taggart knew what Mehr knew. Taggart, 
therefore, knew or should have known that the costs of completion were actually 
far more than $ 118,000.00. Taggart and Mehr had to put together new pro 
formas for U.S. Bank in a failed attempt to obtain a higher loan amount to cover 
the true costs of completion. Mehr went through the remaining items to be done 
with Taggart, and both of them knew that the costs of completion was actually 
closer to approximately $400,000. 
Taggart met with JMS and made affirmative representations to the members of JMS 
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regarding each of the items above. Taggart admits he discussed each topic above. The 
evidence is absolutely clear that Taggart either did not disclose or misrepresented each and every 
item addressed above, and others, all as detailed hereafter. 
Applicable Law 
The Plaintiff JMS alleged in its complaint that Paul Taggart, John Coats and CAT made 
certain representations and warranties, with the intent that JMS rely upon them in deciding to enter 
into the December 17, 1998 agreement whereby JMS-Hidden purchased CAT's limited liability 
company membership interest in Aspenwood, LLC. Plaintiff JMS further alleged that JMS in fact 
reasonably relied upon these representations and warranties, that they proved to be untrue and that 
JMS has been damaged thereby. JMS alleges that the representations and warranties were made 
intentionally, recklessly and/or negligently. JMS also alleges that as a result of said representations 
and warranties being false, it is entitled to recover its damages proximately caused thereby. 
The critical issue which this Court has asked for supplemental briefing is what 
representations and/or warranties, and/or material omissions, were made by and/or properly imputed 
to Paul Taggart; then whether any of the same were false; then whether Taggart knew them to be 
false, or made them recklessly or negligently. JMS also believes that it can recover on its breach of 
warranty claim without having to show any scienter at all, and without having to satisfy the 
somewhat higher "clear and convincing" standard of proof. 
Elements of Breach of Warranty. 
MUJI 7.37 defines "warranty" as follows: 
"A warranty is an assurance by one party to a contract of the existence of fact upon which 
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the other party to the contract may rely. It is intended to relieve the party to whom the warranty is 
made of any duty to ascertain the existence of the fact. A warranty may be made expressly in so 
many words. This is an express warranty. A warranty may also be implied from the conduct of the 
parties or it may be implied by operation of law. This is an implied warranty." 
A plaintiff who has been injured as the foreseeable consequence of a breach of warranty on 
the part of a defendant is entitled to recover compensation for such injury from the defendant. In 
order to prevail, the plaintiff has the burden of proving: (i) that the defendant made a warranty, (ii) 
that the warranty was made under circumstances that the defendant should have reasonably expected 
the plaintiff to rely upon it; (iii) that the warranty turned out not to be true and/or accurate; and (iv) 
the plaintiff was injured as a foreseeable consequence of the warranty not being true and/or accurate. 
See MUJI 7.36. 
Elements of Negligent Misrepresentation. 
Negligent Misrepresentation is a tort which grew out of common-law fraud. It was defined 
by the Utah Supreme Court in Jardine v. Brunswick Corp.. 18 Utah 2d 378,381,423 P. 2d 659,662 
(1967) as follows: 
"Where (1) one having a pecuniary interest in a transaction, (2) is in a superior position to 
know material facts, and (3) carelessly or negligently makes a false representation concerning them, 
(4) expecting the other party to rely and act thereon, and (5) the other party reasonably does so and 
(6) suffers loss in that transaction, the representor can be held responsible if the other elements of 
fraud are also present." 
"Negligent misrepresentation differs from intentional misrepresentation in that in the former 
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[negligent misrepresentation] the representor makes an affirmative assertion which is false without 
having used reasonable diligence or competence in ascertaining the verity of the assertion." Ellis 
v. Hale. 373 P. 2d 382. See also Dugan v. Jones. 615 P. 2d 1239 (Utah 1980); Christensen v. 
Commonwealth Land Title Ins. Co.. 666 P. 2d 302 (Utah 1983). 
Elements of Intentional or Reckless Fraud. 
To prevail on common law fraud, JMS must prove by clear and convincing evidence: (i) 
that the defendants made one or more false or misleading statements; (ii) that the defendants 
either knew the statement(s) were false or misleading; or that the defendants made them with 
reckless disregard for their truth or falsity; (iii) that the statement(s) were of material fact(s); (iv) 
that the defendant made the statement(s) with the intent that the plaintiff would rely on the false 
or misleading representations; (v) that the plaintiff reasonably relied on the false or misleading 
representation(s); and (vi) that the plaintiff suffered damages as a result of relying on the false 
representation(s). SeeMUJI 17.1 
In determining whether there has been common law fraud, the trier of fact must determine 
whether the defendant made one or more deliberate misrepresentations to the plaintiff. A 
deliberate misrepresentation is one that the defendant knew to be false or misleading at the time 
the defendant made the representation. A misrepresentation is also deliberate where the 
defendant was indifferent as to its truth of falsity. SeeMUJI 17.2 
A fact is material if it relates directly to the transaction or agreement in question, and is 
relevant to the plaintiffs decision to enter into the transaction or agreement. See MUJI 17.6 
A misrepresentation may be an omission of material fact; and generally "a plaintiff may 
8 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain errors.
justifiably rely on positive assertions of fact without independent investigation." Robinson v. 
Tripco Investment Inc., 2000 UT App. 200. 
The Evidence Adduced at Trial 
Hal Rosen's Testimony About Taggart/Cat's Representations and Warranties. 
91 
20 Q. I've asked you to look at what has been 
21 marked as plaintiffs Exhibit P 37. 
22 A. Okay. 
23 Q. Could you identify those documents for the 
24 Court? 
25 A. It's a fax I received from Dan Mehr. The 
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1 fax stamp on it says November 20th, 1998. 
2 Q. Do you know where Dan Mehr got these pages? 
3 A. At the time I didn't know. In looking at 
4 other documents in here, it appears to be the same 
5 document that was part of PaulTaggart documents. All I 
6 knew at that point was that it came from Dan Mehr. 
7 MR. MITCHELL: Object, move to strike 
8 everything after he didn't know at the time. 
9 Non-responsive and without foundation. 
10 THE COURT: Sustained. I think what he 
11 testified is he got it from Mehr. 
12 MR. STEFFENSEN: Okay. We can get where it 
13 came from from another witness, your Honor. 
14 Q. (BY MR. STEFFENSEN) Okay. Now, when you 
15 got this document, did you then have any meetings with 
16 Dan Mehr? 
17 A. Yes, I did. This was in preparation for a 
18 meeting where we sat down in my office. And typically 
19 what I did with Dan is I took a yellow pad and we began 
20 to sketch out the financial details of a project, what 
21 things were going to cost from a development standpoint, 
22 from a bank standpoint, sales, so that I could create a 
23 financial spreadsheet using my computer. This was in 
24 preparation for that meeting. 
25 Q. Okay. And then did you have a meeting with 
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1 Dan Mehr like that? 
2 A. Yes. 
3 Q. Do you remember the date of the meeting? 
4 A. I don't. It would have been shortly after 
5 this November 20th date. 
6 Q. Okay. Do you remember having a meeting with 
7 Mr. Mehr? 
8 A. I do. 
9 Q. How long did that meeting last? 
10 A. Probably two hours. 
11 Q. Where was the meeting? 
12 A. In my office. 
13 Q. Okay. What did you and he discuss during 
14 the course of that meeting? 
15 A. We discussed sales costs, development costs 
16 that remained in the projects, ones that were already 
17 due. We discussed the bank loan. I don't think he had 
18 the exact amount of the bank loan, so we discussed where 
19 we could get that amount from. Basically went through 
20 on a month-by-month basis, because that's how I do my 
21 spreadsheets is on a monthly basis, when the costs would 
22 be incurred, when they would be payable so that we could 
23 estimate what cash would be needed from JMS to finish 
24 this project. 
25 Q. Okay. Did you have more than one meeting 
94 
1 with Dan Mehr in that regard? 
2 A. I believe so. 
[Trial Transcript 91:20 - 94:2] 
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1 Q. (BY MR. STEFFENSEN) What did - strike 
2 that. So keep describing for the Court - 1 believe the 
3 question I was asking a minute ago was, did you have any 
4 follow-up meetings with Mr. Mehr? 
5 A. I did. Once Dan and I had met and then I 
6 took what we penciled on paper and put it on the 
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7 computer, we went back and forth several times both I 
8 think him dropping by my office and looking at what I 
9 was working on, and by fax to him the drafts of the 
10 forecasts that I was doing so that we could fine tune 
11 that and make sure that it was accurate. 
12 Q. Now, during these conversations — and I 
13 believe they took place sometime between November 20th, 
14 1998 and December 10th, 1998. Is that correct? 
15 MR. MITCHELL: Objection; leading, your 
16 Honor. 
17 THE COURT: Sustained. 
18 Q. (BY MR. STEFFENSEN) Okay. What time 
19 period, what time period did you have these 
20 conversations with Mr. Mehr? 
21 A. They took place the latter part of November 
22 and into December, and we signed the documents on 
23 December 17th, so they would have taken place all the 
24 way through December up to that point. 
[Trial Transcript 97:1-24] 
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9 Q. What occurred on that day? 
10 A. I believe there were two things that 
11 happened. First of all, we had a JMS meeting, this took 
12 place at your office, where we met and specifically to 
13 talk about Hidden Ridge; because we had a meeting 
14 scheduled with Paul Taggart, I believe it was about 3:00 
15 p.m., and we wanted to review our due diligence that 
16 both I and Watsons had been doing and go through that 
17 before we had a meeting with Paul. 
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13 Q. Okay. Now, when you say that you wanted to 
14 confirm information that you'd received from Dan Mehr 
15 and Paul Taggart, what do you mean by that? 
16 A. I worked up a draft, in fact, we'd been 
17 through several different drafts of my financial 
18 forecast. On that, Mr. Mitchell represented that was a 
19 full-blown financial forecast. I wouldn't call it that. 
11 
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20 It was more of a summary, because this project was 
21 virtually complete. By full-blown on other projects, I 
22 think we'd look at much more detail than what we looked 
23 at here. There just wasn't supposedly that much work 
24 left to do. 
25 But it was a summary, one-page document, and 
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1 we'd been through several drafts of it. At the meeting 
2 with Mr. Taggart I had that in my possession, and I 
3 believe each of my other partners had it because we 
4 passed it around and discussed it at our prior meeting. 
5 So my purpose was to discuss and ask Mr. Taggart 
6 questions to either confirm or discredit the information 
7 that Dan had previously provided. 
8 Q. What was his response? What did Mr. Taggart 
9 tell you at that meeting? 
10 A. We went through a series of questions. 
11 There were probably two main points that I was concerned 
12 about from a financial forecast standpoint. The first 
13 one being sales: were the sales real, were the sales 
14 going to happen, how sure v/as he that the sales would 
15 happen. It was a fairly aggressive, I thought, a plan 
16 that all those lots were going to be sold as forecasted. 
17 The second area dealt with expenses. And 
18 there were really two areas there: a confirmation of the 
19 expenses that had already been incurred that needed to 
20 be paid right away; and two, the remaining expenses that 
21 would need to be done when after winter to finish the 
22 project in the spring of 1999. 
23 Q. How much detail did you go into with 
24 Mr. Taggart in the issue of costs and expenses? 
25 A. I would say it was more of a general sense. 
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1 It was to confirm the dollar amounts that I had gone 
2 over with Dan. We didn't - for example, I don't 
3 believe we went into any detail such as so much for 
4 sidewalk or so much for road, or details such as that. 
5 It was in a general sense as to, you know, how much is 
6 owed now, how much is going to have to be paid to 
7 finish, where are we at on sales, are you confident 
8 those sales will close, why are you confident. 
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9 Q. What did he tell you about where Aspenwood 
10 was with respect to sales? 
11 A. I don't remember all of the sale - I mean, 
12 that was two and a half years ago, and we didn't take 
13 minutes. But I had a draft financial forecast which 
14 after that meeting I took and updated, because it was 
15 the document that we used in making our final decision. 
16 And so based on that document that I prepared and 
17 finalized following that meeting, on that we'd scheduled 
18 sales so many in December, so many in January, so many 
19 in February, and so many for March, April, and May. 
20 My approach to constructing a spreadsheet of 
21 forecast is to be conservative. I've been an accountant 
22 long enough to see forecasts and to know that forecasts 
23 often are blue sky. And so I tend to be conservative in 
24 approaching that. My approach is to schedule sales 
25 slower than what they would normally — or what people 
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1 are forecasting to schedule expenses ahead of time. 
2 So that document was created based on 
m 3 confirmation from Mr. Taggart from information 
^ 4 previously received from Dan Mehr and was finalized 
5 following the meeting with Mr. Taggart on December 10th. 
6 Q. Would you turn to 38, please. What is that 
7 document? 
8 A. That's the document that I'm talking about. 
9 Q. And again, what is it? 
10 A. This is the financial forecast that I 
11 prepared and presented to JMS Financial as to the cash 
12 flow forecast for — the top part is for Hidden Ridge 
13 Phase 1, the summary in the middle is for Phases 2, 3, 
14 and 4. 
15 Q. Okay. Now, how important was it to you to 
16 have the meeting with Paul Taggart? 
17 A. Up to that point, the only one I've really 
18 talked to, I mean, outside of JMS, was Dan Mehr. And so 
19 it was important to get this feel from somebody else and 
20 get an affirmation that what Dan had been giving to me 
21 was correct. 
22 Q. How long did you meet with Paul Taggart on 
23 December 10th? 
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24 A. I believe it was approximately two hours. 
25 Q. Okay. Two hours is a fairly long meeting. 
106 
1 Would you agree? 
2 A. Yes." 
3 Q. And why was it that long? 
4 A. There were lots of details to go through 
5 here, I mean, as far as questioning, getting a feel for 
6 the project, getting Mr. Taggart's feel for the project. 
7 You know, we got into discussions, for example, on 
8 Phases 2, 3, and 4, concerns with that. You know, our 
9 concerns were sales, you know, because that, in my mind, 
10 so much of this whole thing hinged on those sales 
11 happening on the dates that are shown there. Without 
12 that happening, the project couldn't happen. 
13 Q. How many lot sales were you told by Paul 
14 Taggart would close in December of 1998? 
15 MR. MITCHELL: Objection, your Honor. He's 
16 already testified he can't remember what Paul Taggart 
17 said he could put down in his objections. 
18 MR. STEFFENSEN: I think he can answer that 
19 question, your Honor. 
20 THE COURT: Well, overruled. You can 
21 answer. 
22 A. Well, like I said, I don't remember exactly 
23 what Mr. Taggart said. I produced this document 
24 following that meeting, and so the only thing I can rely 
25 on after two and a half years is these numbers are based 
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1 on what was confirmed by Mr. Taggart in that meeting. 
2 And based on that, it shows $ 171,100 of sales in 
3 December '98. We were using $42,775 as a per lot price, 
4 and so that's four lots. 
5 Q. Four lots in December of '98? 
6 A. That's correct. 
7 Q. So are you saying that when you created this 
8 pro forma and put down under the column under December 
9 1998 lot payments of $ 171,100, that's based upon 
10 representations about the number of lots that would 
11 close in that month? 
12 A. That's correct. 
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) 
13 MR. MITCHELL: Objection, your Honor, 
14 leading. 
15 THE COURT: Sustained. 
16 Q. How did you compute that number, $171,100? 
17 A. I mentioned earlier, if you went to the 
18 formula spreadsheet, it's four times $42,775. The same 
19 sales price was used across each of that row, and so to 
20 get the number of lots, you simply divide the lot 
21 payments by $42,775. 
22 Q. Okay, would you do that? I'd like you - do 
23 you have a calculator? 
24 A. I do. I've already done it on a copy of the 
25 same sheet, to save some time. 
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1 MR. STEFFENSEN: Your Honor, I'd like to 
2 have the witness do a calculation and write it on this 
3 exhibit of how many lots were used as the assumption for 
4 these payments. 
5 MR. MITCHELL: I don't have any problem with 
6 the calculation, but I don't think it ought to be 
m 1 written on the exhibit. 
W
 8 THE COURT: Why don't you just do it and 
9 testify, leave it off the exhibit. 
10 THE WITNESS: Okay. 
11 Q. (BY MR. STEFFENSEN) Okay. Doing that math 
12 for $171,100, your four lots for December '98. 
13 A. That's correct. 
14 Q. Doing that math for January of 1999, how 
15 many lots? 
16 A. That's 18 lots. 
17 Q. Eighteen. Doing that same math for February 
18 of 1999, how many lots? 
19 A. That one's easy, because it's an even 
20 number. That's ten lots. 
21 Q. Same thing for March of 1999. 
22 A. That's 14 lots. 
23 Q. Same thing for April of 1999. 
24 A. That's the same as January, so it's 18. 
25 Q. Okay. May of 1999? 
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1 A. That's 13. 
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2 Q. June of 1999? 
3 A. June has actually got two rows there, one 
4 for Phase 1 and then four lots that were in Phase 2. So 
5 the 170,000 has to do with Phase 2 lots, the 384 is nine 
6 lots. 
7 Q. Nine lots. And is that all of the lots in 
8 Phase 1? 
9 A. That's correct. 
10 Q. Okay. So when you prepared this final 
11 spreadsheet, and tell me if I'm wrong, is it your 
12 testimony that these are the numbers of lots that you 
13 were told by someone would be sold in those months? 
14 MR. MITCHELL: Objection; leading, your 
15 Honor. 
16 THE COURT: Sustained. 
17 Q. (BY MR. STEFFENSEN) Where did you get these 
18 numbers of lots in creating this spreadsheet? 
19 A . I got them from Dan Mehr, confirmed by Paul 
20 Taggart. 
21 Q. Now, do you recall in your December 10th 
22 meeting specifically wanting to confirm when the lots 
23 would close, in his mind? 
24 A. Yes. 
25 Q. And what was his response? 
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1 A. This spreadsheet is a result of that 
2 meeting, so the response would be what is shown here. 
3 Q. Did he say anything to you in that meeting, 
4 anything at all that caused you to have any doubts in 
5 your mind as a conservative CPA that this schedule of 
6 lot closings would not be met? 
7 A. No. If he'd had something, I would have 
8 shown it to him on this. 
9 Q. Okay. Now, is there someplace on this sheet 
10 where it shows how much you as a result of your meetings 
11 with Dan Mehr and Paul Taggart believed that the 
12 remaining development costs would be, how much that 
13 would be? 
14 A. Yes, it does show. There's a line called 
15 Development, second line from the top. 
16 Q. And go across that and explain what that 
16 
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17 shows. 
18 A. It's really, there's two components to this 
19 line. The first one is shown in December of 98 and 
20 March of '99, the $200,000, December '98 and $ 117,000 
21 March of 99. These are what was reported to be past 
22 due bills for work that had already been performed. The 
23 reason for the split is that Dan Mehr had assured us 
24 that $200,000 was needed right away immediately and that 
25 he could get extended terms on the balance of the work 
111 
1 and we wouldn't have to pay that until March. 
2 And that was kind of a critical thing in the 
3 cash flow, because by delaying that part till March it 
4 would be able to come out of the sales of the lots. JMS 
5 would not have to put that out of its own pocket. And 
6 that's really reflected, confirmed by the fact that the 
7 points that were charged, which is the next line down 
8 with numbers, was $20,000 based on the $200,000, not 
9 $30,000 based on $300,000 or $332,000, based on the 
10 $320,000 would have to be expended. We fully expected 
^ 11 to only have to put out $200,000 cash but knew that we 
W 12 had the other hundred thousand that was potential. 
13 So that's the first component. The second 
14 component is what's shown in April and May of '99, which 
15 is $118,000, $30,000 in April, $88,000 in May. That was 
16 for work that still needed to be performed once the 
17 weather broke from winter. 
18 Q. Okay. 
19 A. So it was a total of $435,000 that would 
20 need to be expended on development. 
21 Q. Now, during the two hours that you were 
22 confirming numbers with Paul Taggart on December 10th, 
23 did you go over those numbers, the 30,000 and 88 and how 
24 much more work needed to be done? 
25 A. Did I mention 30,000 or 88 to him? I don't 
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1 think so. 
2 Q. Did you go over that topic? 
3 A. Yes, we did talk about the topic and what 
4 work needed to be done and his feeling for how much that 
5 would be. 
^ 17 
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6 Q. And what did he say? 
7 A. Once again, what I've got on here is a 
8 product of that meeting. So he confirmed either the 
9 numbers that I had down on the previous draft, or I 
10 changed the draft to match what he confirmed at that 
11 meeting. 
12 Q. So is this document here a product of what 
13 Paul Taggart confirmed to you in the December 1 Oth 
14 meeting? 
15 MR. MITCHELL: Objection, leading. 
16 THE COURT: Overruled. 
17 A. In my mind it's a product of many different 
18 discussions with Dan Mehr that were confirmed by Paul 
19 Taggart in that meeting. 
20 Q. If he had any difference of opinion that he 
21 voiced and expressed to you in the December 1 Oth 
22 meeting, did you make adjustments to reflect what Paul 
23 Taggart's opinion was? 
24 A. Yes. 
25 Q. Did you believe — 
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1 THE COURT: Mr. Rosen - oh, I'm sorry. 
2 MR. STEFFENSEN: Oh, please, your Honor. 
3 THE COURT: So if I understand what you're 
4 saying, you had talked with Mehr a number of times. Had 
5 you roughed out this pro forma at that time and then 
6 have this in front of you so that you could confirm item 
7 by item with Mr. Taggart at the meeting? Is that how 
8 you did it? 
9 THE WITNESS: Yes. The draft that I had at 
10 the meeting was probably the fourth or fifth draft that 
11 I'd done. In other words, this had been a working 
12 process from the first meeting in November with Mehr up 
13 until this meeting, and then after the meeting we 
14 further refined the draft. 
15 THE COURT: Do you remember what was done to 
16 refine it after you met with Mr. Taggart? 
17 THE WITNESS: I don't. I save this on my 
18 computer, and when I save it on my computer it puts a 
19 date, time and date stamp on it. And up until that 
20 point I saved one over the other. On December 16th I 
18 
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21 saved this document for the final time. And after that, 
22 future things that went - after we purchased the 
23 project, I created a new document which was then 
24 modified. I specifically kept this one because Pam 
25 Watson had asked me to keep our original projections on 
114 
1 each of our projects, and when we got done we could go 
2 back and see how they turned out compared to how they 
3 were forecasted. 
4 And so this was — I pulled it off, I signed 
5 it. It was the final date that I'd done. I actually 
6 faxed it to Pam Watson that day, and she has a copy 
7 showing that date, this document. But up until that 
8 point I didn't keep my drafts. 
9 THE COURT: So in other words, the computer 
10 would say — you know, you would take the most recent 
11 draft before that, and then you would make whatever 
12 adjustments and the computer would say something like, 
13 do you want to save the changes, and you'd say yes, so 
14 it would become the draft as modified by your most 
15 recent changes? 
16 THE WITNESS: That's correct. 
17 THE COURT: And that's what this represented 
18 as of that meeting? 
19 THE WITNESS: Basically, yes. 
20 THE COURT: And then that became a document 
21 that you would change after that? 
22 THE WITNESS: That's correct. 
23 THE COURT: Okay, I understand. Thank you. 
115 
3 Q. Did Paul Taggart ever tell you that he had 
4 cancelled the Russell/Packard contract? 
5 A. No, he didn't. 
6 Q. Did he ever tell you that the buyers of lots 
7 were nervous about closing on the lots? 
8 A. No, he didn't. 
9 Q. Did he ever say that he'd been told by 
10 Russell/Packard that they weren't going to close until 
M-kW 
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11 the water was done? 
12 A. No. 
[Trial Transcript 102:13-115:12] 
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25 Q. (BY MR. STEFFENSEN) Before the meeting on 
117 
1 December 10th with Paul Taggart, what do you recall Dan 
2 Mehr telling you about Phases 2, 3, and 4, Hidden Ridge 
3 project? 
4 A. Several things. One, that was one of his — 
5 probably his biggest concern of doing this whole thing 
6 was a commitment from JMS that we not only bridge 
7 Phase 1 but that we agree to do Phases 2, 3, and 4, 
8 because he as Baucorp wanted to do the development. It 
9 was ongoing work for him to do the next year, and he was 
10 looking to schedule that out and take care of his own 
11 situation. So he wanted a commitment out of us that 
12 we'd do it. 
13 Two, that, the second point was that those 
14 phases were far more favorable than Phase 1, that they 
15 were view type lots, that they were on a flatter 
16 terrain, that they would sell for more. 
17 No. 3, that Phase 1 had borne many of the 
18 costs that really related to the whole project, and that 
19 those costs needed to be spread and amortized over those 
20 other phases. 
21 So those are probably the three main things 
22 I remember that Dan was pushing. 
23 Q. Did he say anything to you about whether or 
24 not it would be possible for Aspenwood to proceed with 
25 Phases 2, 3, and 4 if JMS got involved? 
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1 A. Yeah. And I guess that's the other issue 
2 is, we were aware that there were some disputes with 
3 Oman and Hoggan. We were aware that Aspenwood had 
4 failed to make some option payments on the land and that 
5 Oman and Hoggan had stepped in and made those option 
6 payments. 
20 
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7 Dan had told us that he felt like something 
8 could be worked out with Oman and Hoggan for several 
9 reasons. One, that there was some culpability on their 
10 part in not disclosing everything about the project. 
11 There was some, as I mentioned earlier, many of the 
12 costs that had been associated with Phase 1 really 
13 related to the whole project and credited it towards 
14 that. That monies that had been paid as part of Phase 1 
15 really « approximately $200,000 really was for Phases 
16 2, 3, and 4. And so more had been paid on Phase 1 that 
17 they hadn't really internally within their organization 
18 credited to the other phases, and those payments could 
19 be used in lieu of the option payments that Oman and 
20 Hoggan had stepped in and made. 
21 He felt like that we would probably have to 
22 sweep them apart a little bit for them to get them to 
23 agree, and that's really reflected on this exhibit. In 
24 the Phase 2, 3, and 4 computations, a cost per lot there 
25 shows from $ 15,750 up to $ 17,500 under those different 
119 
m 1 options. The reason for that was, his feeling was that 
^ 2 we were going to have to pay two to three thousand more 
3 per lot than what the original contract was, and that 
4 was approximately $14,500 per lot. And so when we go to 
5 some different options here, I use different amounts 
6 using that two to three thousand range. 
7 Q. Ifyou look back at Exhibit 37, you 
8 testified that this is the fax that Dan Mehr sent to you 
9 on November 20th, correct? 
10 A. That's correct. 
11 Q. Did it contain some projections as to 
12 expected profits on Phases 2, 3, and 4? 
13 A. Let me pull it out of here. Yes, it did. 
14 Q. Where on this exhibit can you see that? 
15 A. On the second page. It shows -- this Hidden 
16 Ridge profit and loss statement shows Phase as 1, 2, 3, 
17 4 total, the third to bottom line is net projected 
18 profit for each phase. 
19 Q. How much profit had originally been - did 
20 he tell you these were the original projections that 
21 Aspenwood has done at the beginning of this project? 
p 21 
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22 MR. MITCHELL: Objection, your Honor, 
23 hearsay. 
24 THE COURT: Sustained. 
25 Q. (BY MR. STEFFENSEN) Okay. Did he say 
120 
1 anything to you about where these numbers came from? 
2 MR. MITCHELL: Same objection. 
3 THE COURT: Sustained. 
4 MR. STEFFENSEN: I believe that we would 
5 have admissions against interest on this hearsay issue. 
6 If these are documents that were created by Mr. Taggart 
7 and Aspenwood about their expected profits on this issue 
8 and created by them, that this — these numbers actually 
9 would be an admission against interest and we'd be able 
10 to get them in. 
11 THE COURT: It's possible to get the numbers 
12 in, but if you're dealing with it as an admissions 
13 issue, it's not going to come from Mr. Mehr in making an 
14 admission, because he can't make an admission on behalf 
15 of the defendants here. 
16 MR. STEFFENSEN: Thank you, your Honor. 
17 Another witness. 
18 Q. (BY MR. STEFFENSEN) Based upon the 
19 information that was provided to you by Mr. Mehr in your 
20 conversations with him, did you formulate in your mind 
21 an expectancy as to how much profit could be derived 
22 from Phases 2, 3, and 4? 
23 A. We had in our mind three and a half million 
24 dollars. 
25 Q. From reviewing all of the projections that 
121 
1 were given you and in all of your questioning, did you 
2 have any reason to doubt that that level of 
3 profitability would not be able to be attained? 
4 A. No. 
[Trial Transcript 166:25 -121:4] 
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11 Q. (BY MR. STEFFENSEN) In the conversations 
12 leading up and before the December 10th meeting with 
22 
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13 Paul Taggart, did Dan Mehr make any representations to 
14 you as to what it would take for Aspenwood and JMS if it 
15 came in to resolve the issues with Oman and Hoggan such 
16 that Aspenwood and JMS could move forward with 2, 3, and 
17 4? 
18 A . I think I really partially answered that 
19 already. There were two parts. Dan Mehr represented 
20 he'd been talking with Hoggan and Oman and had meetings 
21 with them. It was his feeling that for a hundred 
22 thousand to two hundred thousand cash up front plus the 
23 two to three thousand per lot that we already talked 
24 about that we could resolve that issue and move forward. 
25 Q. Okay. Now, was that a topic that you chose 
124 
1 to raise with Paul Taggart in the December 10th9 1998 
2 meeting? 
3 A. That is part of the discussion that took 
4 place. 
5 Q. Did you discuss that with Paul Taggart? 
6 A. Yes. 
7 Q. And what do you recall Paul Taggart said 
8 about Oman and Hoggan and Phases 2, 3, and 4? 
9 A. I believe he confirmed that. I believe he 
10 was — I remember he was really somewhat indignant about 
11 them and misrepresentations that had been made to him by 
12 them and concerned that how that had impacted the whole 
13 project, and that the costs had been expended in Phase 1 
14 really needed to be borne by the whole project and that 
15 we needed to look at this as an entire project, not just 
16 Phase 1, but it was really the four phases of the Hidden 
17 Ridge project fit together, and that he felt like we 
18 could resolve it fairly quickly with Oman and Hoggan and 
19 move forward. 
20 Q. Did he say that he felt like Oman and Hoggan 
21 had misrepresented any facts to him? 
22 A. Yes. 
23 Q. What did he say in that regard? 
24 A. He was, I think he was concerned about the 
25 sale to Ryland that never took place. He was concerned 
125 
1 about the electrical problem that took place, that the 
23 
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2 electrical hookups were far higher than what had been 
3 expected, was normal. 
4 He talked about different meetings that he 
5 had had with them and talked to them about it, and that 
6 there was a feeling on his part that there was - they 
7 understood that they had some culpability even though 
8 Aspenwood had not made the option payments that had come 
9 due, that something could be worked out. 
10 Q. Did he tell you that he and Coats had been 
11 willing to do 2, 3, and 4? 
12 A. I don't recall. 
13 Q. Now, when you say that Dan Mehr said --
14 described to you what he thought could be done to 
15 resolve the issue with Oman and Hoggan and be able to 
16 proceed with Phases 2, 3, and 4, what did - did you get 
17 a confirmation of that same thing from Taggart? 
18 A. Yes. 
19 Q. In what way? 
20 A. Well, what I put down here on this Exhibit 
21 38 was the confirmation that that could be done, that we 
22 could work out something with Oman and Hoggan, that by 
23 sweeping the pot for them, by paying an additional 
24 amount per lot and some cash up front that that could 
25 move forward; that even though Oman and Hoggan 
126 
1 apparently considered it in default, they had not done 
2 any foreclosure on the property itself. There wasn't 
3 any action going at that time. And that this was an 
4 issue that could be resolved and we could move forward 
5 with, move forward with development of 2, 3, and 4 . 
[Trial Transcript 123:11-126:5] 
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12 Q. (BY MR. STEFFENSEN) Mr. Rosen, I believe 
13 you testified that prior to meeting with Paul Taggart, 
14 your first meeting with Paul Taggart on - and only 
15 meeting with Paul Taggart on December 10th, 1998, you 
16 had as you went into that meeting a pro forma which was 
17 a prior iteration of Exhibit P-38. Is that correct? 
18 A. That's correct. 
24 
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19 Q. Now, when that meeting began, who had copies 
20 of your then pro forma? 
21 A. All four members of JMS Financial had them. 
22 We discussed the pro forma in a prior meeting. 
23 Q. Did you give a copy of it to Paul Taggart? 
24 A. No, I didn't. 
25 Q. Why not? 
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1 A. I didn't want to lead him with the answers. 
2 I wanted to verify the numbers that we had. I wanted to 
3 hear from him to confirm what Dan Mehr had previously 
4 given. 
5 Q. So what process did you use to interrogate 
6 Taggart about that? 
7 A. First of all, you say, did I use any. It 
8 was a group type thing. It wasn't just me asking 
9 questions. It was all four of us asking questions. But 
10 the process that we used was to confirm the numbers that 
11 were on here; in other words, how much is owed, that's 
12 due and payable at this point to confirm the numbers 
13 that Dan had given us, how much still needs to be done 
14 and what needs to be done and how much is that going to 
15 cost. When are sales scheduled, and how confident are 
16 you that those are going to take place, that they will 
17 close on those dates. Once again, I'm not looking at a 
18 specific January 10th, I'm looking at, you know, how 
19 many in December, how many in January, how many in 
20 February. 
21 Q. Did you or someone else on behalf of JMS ask 
22 Mr. Taggart all of those questions? 
23 A. Yes. 
24 Q. Now, when he answered the question, what did 
25 you do physically in that meeting? 
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1 A. Well, I had a copy of this with me. If 
2 there were changes or if I had concerns with the numbers 
3 that Dan had previously presented, then I marked those 
4 on this. And so it became a working copy that was used 
5 to produce the final exhibit which you see here. So 
6 this reflects the changes that were made after that 
7 meeting with Paul Taggart. 
25 
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8 Q. Did you ask Mr. Taggart how much money was 
9 due on the project? 
10 A. Yes. Either myself or one of the others in 
11 the group, yes. 
12 Q. You recall that being asked? 
13 A. Yes. 
14 Q. And what do you recall he answered? 
15 A. Confirmed what — I've got down here 
16 $317,000, and so that confirmed those numbers which I 
17 have split between two different monthly payments here. 
18 Q. So it's your testimony that he answered 
19 $317,000? 
20 A. Yes. 
21 MR. MITCHELL: Objection, your Honor. 
22 Leading, move to strike. 
23 THE COURT: Sustained. 
24 Q. (BY MR. STEFFENSEN) Well, did he answer 
25 with a specific number or not? 
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1 A. Yes, he did. 
2 Q. Okay. And when he answered with a specific 
3 number, you testified you wrote that down on the 
4 spreadsheet you had? 
5 A. That's correct. 
6 Q. What would you do if the number you got from 
7 Taggart that he gave you in response to that question 
8 was different than the number you'd previously gotten 
9 from Dan Mehr? 
10 A. Then I wrote it down on my spreadsheet and 
11 we looked into that afterwards. That was used in coming 
12 up with the final spreadsheet here, this exhibit. 
13 Q. Did you ask Mr. Taggart how much more work 
14 needed to be done on the Hidden Ridge project, Phase 1 ? 
15 A. Yes. That was the - that was the 
16 foundation for what's shown under April and May, the 
17 30,000 and the 88,000. 
18 Q. And you recall he gave you an answer? 
19 A. That's correct. 
20 Q. Objection. Do you remember exactly what 
21 that answer was right now? 
22 A. No, I don't remember exactly what that is, 
26 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain errors.
23 but that's what I wrote down. And what I put on the 
24 spreadsheet was a result of that meeting and prior 
25 meetings with Dan Mehr. So this was the representation 
130 
1 that was made at that meeting by Mr. Taggart. 
2 Q. Now, were you just as specific when you 
3 said - did you ask him, how many lot closings do you 
4 think will occur in December 1998? 
5 A. I believe that Pam Watson asked that 
6 question, because she was doing most of the work on 
7 sales. But she did ask how many are scheduled in 
8 December, how many are scheduled in January, how many 
9 are scheduled in February. That was extremely important 
10 to this whole decision process is that those sales had 
11 to happen when they were represented to happen. 
12 Q. Now, when she asked Mr. Taggart that 
13 question for each of those months and he answered, what 
14 did you do? 
15 A. If it agreed with what I already had on the 
16 spreadsheet, I didn't do anything. If it disagreed, 
tk 17 then I made a note of it. And it was reflected on the 
^ 18 final version which you see here. 
19 Q. N o w -
20 THE COURT: What would you do if Mr. Taggart 
21 just didn't know? 
22 THE WITNESS: If he just didn't know? And 
23 my recollection is, for example, on the $30,000, the 
24 $88,000, he might not have had a specific number, but he 
25 confirmed that range. Whether it was $ 118,000, whether 
131 
1 it was $115,000 or $120,000,1 don't recall that he knew 
2 exactly that number, but he confirmed the range. And in 
3 that case, if it was within a range of what I already 
4 had from Dan Mehr, then we went with Dan Mehr's numbers. 
5 He was the one that worked on the project and typically 
6 had the better idea. But we wanted confirmation from 
7 Mr. Taggart that what I had from Dan Mehr was correct 
8 within a small margin of error. 
9 THE COURT: What if he said he can't confirm 
10 it, or I don't know, it could be right, or -
11 THE WITNESS: I don't remember that 
& - ' 27 
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12 happening. He was familiar with the project. He was 
13 familiar with what needed to be done. He was familiar 
14 with what was owed. I don't remember that type of a 
15 thing happening in that meeting. 
16 MR. STEFFENSEN: Thank you, your Honor. 
17 Q. (BY MR. STEFFENSEN) Do you recall Pam 
18 Watson asking Paul Taggart how strong the buyers were? 
19 A. Yes. 
20 Q. And what did he say? 
21 A. He supported that they were strong buyers 
22 that we could rely on them, that they would close, that 
23 we didn't have a problem with them. 
24 Q. Was anything said about any notice having 
25 been given to the buyers it was time to close? 
132 
1 A. We were aware of that, because that came up 
2 in the discussions with the water and sewer and whether 
3 or not they would close. Because there was a concern 
4 that the water wasn't in yet, the sewer wasn't in, would 
5 they close, did they have time to — in the construction 
6 process that takes — these are starter homes, so 
7 typically you're looking at 90 to 120 days of 
8 construction; would all that stuff be done in time. So 
9 yeah, building permits were available. In fact, some 
10 lots had already closed in this process. I believe half 
11 a dozen or so had previously closed before we actually 
12 purchased the interest on December 17th. 
13 Q. Did Taggart tell you some lots had closed? 
14 A. Yes. 
15 Q. Okay. Now, do you recall asking him about 
16 the status of the water and the sewer? 
17 A. I don't recall asking about that. 
18 Q. Do you recall it was brought up in the 
19 meeting? 
20 A. I think my partners did bring that up, and 
21 it was discussed, where is that, you know, what's your 
22 understanding of the sewer and water and when it will be 
23 done, and can Dan, Baucorp, get it done, is that going 
24 to impact our sales. 
25 Q. And what do you recall Paul Taggart told you 
133 
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1 about those issues? 
2 A. I recall that he confirmed that Dan would 
3 have it done, that that water was eminent, the sewer 
4 would be done in more than enough time before the homes 
5 were finished construction. 
6 Q. Do you recall that specifically? 
7 A. I don't. The two days that stand out, the 
8 water was supposed to be done by the end of December, 
9 and at that point there wasn't anything to say that it 
10 wasn't going to be done by the end of December, it was 
11 well underway. We'd talked about the sewer would be 
12 done in February. If that was the case, then it had no 
13 impact on the closing of the lots or the sales of the 
14 lots, because the first homes that were going to be 
15 finished probably weren't doing to be finished until end 
16 of March, first of April. You know, Americraft I think 
17 was the main one that had purchased some lots. They 
18 purchased them December, if I remember right. Maybe it 
19 was November. 
20 Q. So it sounds like you had some concern about 
21 whether sewer and water would affect closings? 
22 MR. MITCHELL: Objection, your Honor, 
23 leading. 
24 THE COURT: Sustained. 
25 Q. (BY MR. STEFFENSEN) Did you have any 
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1 concern about that? 
2 A. Yes. That's why we asked the questions. 
3 Q. And were you given any assurances? 
4 A. You know, Mr. Taggart wasn't doing the work, 
5 okay? Baucorp was doing the work. The only thing I 
6 think he could give us assurances on or some feeling on 
7 was, he had had a prior relationship with Dan Mehr. He 
8 had watched Dan Mehr, not only in this project but in 
9 other projects. So our questions would have been to the 
10 extent it was, was he confident that Dan Mehr can get 
11 the work done. He had the prior relationship to gauge 
12 that, and we didn't have that. We hadn't worked with 
13 Dan Mehr as a contractor or as a developer. He had. 
14 And based on our meeting with him, I came out of it with 
15 a feeling that yes, Dan Mehr could meet those deadlines 
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16 and that we would be able to achieve what is shown on 
17 this forecast. 
18 MR. MITCHELL: Objection, your Honor. Move 
19 to strike as non-responsive. 
20 THE COURT: Sustained. Reframethe 
21 question. 
22 Q. (BY MR. STEFFENSEN) Okay. Did you ask -
23 I can't remember what the question was, your 
24 Honor. 
25 Did you receive any assurances from Paul — 
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1 from anyone about your concerns about sewer and water? 
2 A. We received two assurances. 
3 Q. What was told you in that regard? 
4 A. Dan Mehr promised us that that -- the water 
5 and the sewer done, it wouldn't be an issue. 
6 Q. What else? 
7 A. Paul Taggart confirmed that that would 
8 happen, to the best of his knowledge. Like I say, he 
9 wasn't ~ he wasn't the contractor. I don't place the 
10 same I guess level of assurance and that that I do with 
11 the person that's actually doing the work. But Paul 
12 Taggart had a history with Dan Mehr as a developer and a 
13 contractor. 
14 Q. Let me ask you this. Did you ask 
15 Mr. Taggart about what his experience had been with Dan 
16 Mehr? 
17 A. As a group, yes, we did ask that. 
18 Q. And what did Mr. Taggart tell you about Dan 
19 Mehr and his experience with Dan Mehr? 
20 A. He told us that Dan had been good to work 
21 with. He told us that there had been delays. Some of 
22 that I think he ~ some of that he blamed on Dan, but 
23 there were many other delays that had to do with the 
24 city and other outside things. He said that Dan had 
25 been a good one to work with and to get the project 
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1 done. He didn't say anything that waved any red flags 
2 in my mind that I needed to be concerned about Dan Mehr 
3 being able to get the work done. 
4 Q. Were you ever told before December 17th, 
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5 1998 that Russell/Packard had filed a lawsuit against 
6 Aspenwood? 
7 A. No, I wasn't. 
8 Q. Now, in the meeting on December 1 Oth, 1998, 
9 when you were discussing with Mr. Taggart, Lonnie Oman 
10 and Kent Hoggan and Phases 2, 3, and 4, you testified 
11 about what Dan Mehr told you that he thought would be 
12 possible to negotiate with Mr. Oman and Mr. Hoggan. 
13 What did you ask or what was Mr. Taggart asked about 
14 that in the December 1 Oth meeting? 
15 A. He was asked questions that related to 
16 confirming what Dan had told us, what's the attitude of 
17 Oman and Hoggan, what did he, Mr. Taggart, think would 
18 need to be done in order to satisfy the problem that 
19 Aspenwood had failed to make payments, what was his 
20 opinion as to how was best to solve that problem and 
21 could it be solved. 
22 Q. And what did he say in response to those 
23 types of questions? 
24 A. He stated that the problem could be solved, 
m 25 and principally because there was culpability on their 
W 137 
1 part, that there were things that they hadn't disclosed. 
2 I mentioned earlier there were payments that had been 
3 made that were in excess of what was attributable to 
4 Phase 1 and that that could be applied towards the 
5 option payments that Oman and Hoggan had in turn made. 
6 He talked about other costs that had been borne by 
7 Phase 1 that were attributed to the whole project, such 
8 as the park, dirt, larger I believe water lines that 
9 were required in Phase 1 because they had to service 
10 Phases 2, 3, and 4. So those were extra costs that 
11 Phase 1 bore that related to the other phases. 
12 Q. Now, did he say anything about how much it 
13 would cost to do - to be able to resolve the issues 
14 with Oman and Hoggan? 
15 A. I remember on a per-lot basis we talked 
16 about this, the two to three thousand differences in 
17 here. I don't recall personally whether the hundred 
18 thousand or two hundred thousand that I've mentioned 
19 previously came from - was confirmed by him. I know I 
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20 talked to Dan Mehr about that. I don't recall what Paul 
21 said about that. 
22 Q. Okay. When you left that meeting, if you 
23 don't recall specifically what was said, did Mr. Taggart 
24 say anything to you that caused you to doubt Aspenwood's 
25 ability to negotiate a deal with Oman and Hoggan along 
138 
1 the lines of what Dan Mehr had told you? 
2 A. No. In fact, he confirmed and made me 
3 confident that we could, that there wasn't going to be a 
4 problem in working that out. 
5 Q. Did he discuss with you ~ did he tell you 
6 he'd had meetings with Oman and Hoggan? 
7 A. I believe he did. 
8 Q. Okay. Did he tell you that anything 
9 about — did he say that in those meetings he had 
10 confronted Oman and Hoggan with these issues of 
11 misrepresentations? 
12 MR. MITCHELL: Objection, leading. 
13 THE COURT: Sustained. 
14 Q. (BY MR. STEFFENSEN) Did he say anything in 
15 those meetings about any misrepresentations? 
16 MR. MITCHELL: Asked and answered. 
17 THE COURT: Overruled. He can answer that. 
18 A. Well, we talked about, Paul brought up the 
19 question of misrepresentation, and I think we've already 
20 talked a little bit about that, that — and so you asked 
21 did he confront them with it. I'm assuming from what he 
22 said in our meeting that they had had discussions about 
23 it, because he talked about that. He talked about 
24 meetings that he had had with them and concern over 
25 misrepresentations. 
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1 Q. Okay. Did he say anything about those 
2 meetings that led you to believe that you would be able 
3 to work something out with Oman and Hoggan? 
4 A. Yes. 
5 Q. What did he say in that regard? 
6 A. Well, that's what we've already talked 
7 about. 
8 Q. Okay. I won't ask the question again. 
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9 A. There were discussions that had taken place, 
10 and I think it hinges - at least in my mind it hinges 
11 on the principle that Oman and Hoggan were partially 
12 responsible for the overruns that happened in Phase 1 
13 and that they were attributable to the whole project and 
14 needed to be part of the whole project, and that even 
15 though Aspenwood had failed to make some payments and 
16 Oman and Hoggan had stepped in, that Oman and Hoggan 
17 couldn't just walk away from it, and there was some 
18 agreement or at least some level of understanding 
19 between Taggart and Mehr and Oman and Hoggan. 
[Trial Transcript 126:12-139:19] 
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8 Q. (BY MR. STEFFENSEN) Think back to when you 
9 were meeting with Dan Mehr and Paul Taggart asking them 
10 about how much work needed to be done on the project. 
11 Do you recall them disclosing anything to you about how 
12 much road work still needed to be done? 
13 A . I recall that we talked about the $ 118,000. 
14 That included sidewalks, that included some road work. 
15 The next item here is for the sidewalk work. That 
16 totaled almost $ 109,000 is what we ended up paying 
17 there. So had we projected $80,000 for roads? No. Had 
18 we been told that it would be $80,000 for roads and 
19 $109,000 for sidewalks, no. Both of those were far in 
20 excess of what we'd been told. 
21 And to continue on, then you get down into 
22 the — actually, the Carnasecca really isnft even the 
23 asphalt. That's the excavation of the roads. The 
24 Valley Asphalt is the asphalt. Now, some of that, you 
25 can see the first three items there took place later in 
155 
1 2000. Some of that has to do with patching. But the 
2 last three items there for Valley, the first one was 
3 part of the $300,000 that was already known, but the 
4 last two, about $39,000 is for the asphalt. So you've 
5 got $39,000 for the asphalt and you've got $80,000 for 
6 the prep, and sidewalks, it came to almost $ 110,000. 
7 Those three alone are far in excess of what we'd been 
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8 told was needed to finish the project. That doesn't 
9 count the other stuff we've already gone into with water 
10 meters and electrical conduit that was paid to Baucorp. 
11 Q. Well, looks like the next item is the 
12 electrical conduit. 
13 A. Yeah. Some of the electrical was up that 
14 Baucoip had done, but you're right, most of that's Ben 
15 (unintelligible) of Electrical Wholesale. That's 
16 another $61,000. And then the Plumbers Supply, a lot of 
17 that has to do with the water meter type stuff. Baucorp 
18 installed them and they bought them from Plumbers, and 
19 we paid Plumbers for it. 
20 Q. What are the total expenses to Plumbers? 
21 A. You go to page 3, that's $49,953. 
22 Q. Engineering, what do you recall about 
23 engineering with respect to what was represented to you 
24 and what actually turned out to be? 
25 A. The biggest part of the engineering is the 
156 
1 first line item, which we paid on January 20th, f99. 
2 That would have been part of the $320,000, I'm rounding, 
3 but 320 that was due at the time we acquired the 
4 project. So that's the bulk of it. The rest of it is 
5 some additional engineering that was done, tests that 
6 needed to be done, items the city required as we went 
7 forward. I don't believe there was any, other than that 
8 first amount that was due, there wasn't any projection 
9 for further engineering work. 
10 Q. So you don't recall any engineering being in 
11 the additional work that was told you needed to be done? 
12 A. No. I mean, we were presented that this was 
13 a virtually complete subdivision. We had some sidewalk 
14 and some road work that needed to be finished when the 
15 weather cleared. 
3 You know, the other thing that stands out as 
4 we move down here, we found out that the bond had not 
5 been paid to the insurance company, and we got sued over 
6 that. We were never told that the bond which went way 
7 back before that we acquired the project and $ 15,000 was 
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8 due there, we'd never been told that wasn't - been due 
9 and payable. That was not part of the original 
10 $320,000. In fact, we didn't pay that until June 2nd of 
11 2000. I mean, that came up a year and a half later but 
12 it related to the time that went back to the beginning 
13 of the project. 
[Trial Transcript 154:8-157:13] 
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15 Q. Tell the Court about that. 
16 A. I don't recall exactly when this — this was 
17 sometime later. But Prisby came up because when we 
18 found out that Aspenwood had borrowed money from I 
19 believe his name is Carl Prisby, that there was some 
20 land in Roy that had been put up as collateral for that. 
21 The purpose of it was to fund the additional electrical 
22 work that had to be done that's already been talked 
23 about, the difference between the $300 per lot that UP&L 
24 often has versus the $ 1,300 that Springville City was 
25 requiring. 
168 
1 Q. Electrical hookup fee? 
2 A. Right. So they borrowed money from him to 
3 do that. At the time we had acquired the interest of 
4 Aspenwood, we hadn't heard of Carl Prisby, we hadn't 
5 heard of any note that was due him or liability that was 
6 due him. That's something that came later. 
7 Q. So when you met with Paul Taggart on 
8 December 10th, 1998, and asked him what was due on this 
9 project, did he tell you anything about the Carl Prisby 
10 loan? 
11 A. No. 
12 Q. Okay. Did Dan Mehr ever tell you anything 
13 about the - previous to that about the Carl Prisby 
14 loan? 
15 A. No. 
[Trial Transcript 167:15-168:15] 
207 
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19 Q. Before we looked at the video, Mr. Rosen, we 
20 were talking about — you were giving testimony about 
21 the reason the lot sales were lower, and from looking at 
22 the video, could you describe for the Court what the 
23 problem was with the five lots that you testified were 
24 unsalable? 
25 A. There's a gully that runs across the 
208 
1 detention basin, which is lots 78 and 77. The stream 
2 runs kind of from lot say 75 and through the backs of 77 
3 and 78 and then under the road, and you probably need to 
4 go further north, like yeah, like into lot 161. There 
5 were 160 ~ starting at 159 and up to 163. 159 and 163 
6 are mostly filled in and level. 160, 161, 162 are down 
7 in a gully. 
8 Q. That's the part that goes down — 
9 A. Right. We were told that, in fact, even as 
10 recently as a year ago that 159 and 163 had been 
11 compacted when that dirt had been brought in, and with 
12 just a little bit more dirt, those two could be used. 
13 We had an engineer go out and look at it, and he said 
14 no, it hadn't been compacted. 
15 So at this point we have not been able to 
16 sell them. Had several people look at them and look at 
17 what they could do, and they've turned them down to this 
18 point. 
19 Q. Would the buyer of either of these two lots 
20 have problems with (unintelligible) and compacting? 
21 A. Yes. The same buyer that bought both of 
22 those and lot 77 had to drive pylons down as far as 100 
23 feet to support the structure of the house. 
24 Q. How much did that cost? 
25 A. I don't recall what he said. It was 25 or 
209 
1 30 thousand dollars. 
2 Q. Did you ask that same buyer if he would be 
3 interested in buying these lots over here? 
4 A. Yes. 
5 Q. What was his response? 
6 A. He hasn't signed up. 
7 Q. Now, was anything told to you by Dan Mehr or 
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8 Paul Taggart that would lead you to believe that those 
9 lots would be unsalable? 
10 A. No. 
[Trial Transcript 207:19 - 209:10] 
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18 Q. (BY MR. STEFFENSEN) From your discussions 
19 with Paul Taggart, did he tell you anything about those 
20 lots? 
21 A. Well, when we had a meeting with him we 
22 asked him about it. We knew that there was a hole 
23 there, and we were told that there was dirt from Phase 2 
24 that could be used to fill those lots up. And we knew 
25 that there was going to have to be some compaction, 
210 
1 there was going to have to be some work there, but that 
2 the dirt could come from the project itself and wouldn't 
3 have to be hauled in from off site. 
4 Q. Were you told that the expense of hauling in 
5 the dirt and compacting it would be more than the value 
6 of those lots? 
7 A. No. 
[Trial Transcript 209:18 - 210:7] 
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14 Q. When you had your two-hour meeting with Paul 
15 Taggart on December 10th, 1998, did he tell you that the 
16 project had encountered severe water problems? 
17 A. No. 
18 Q. Did he disclose to you anything about why 
19 the buyers of lots needed to have the water service 
20 brought to the subdivision? 
21 A. No. 
22 Q. Did he say anything about how long it would 
23 take to install the utilities in the subdivision? 
24 A. No. 
25 Q. Did he say anything to you about whether the 
215 
1 buyers would be negatively impacted by a delay in the 
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2 utilities being brought to the subdivision? 
3 A. No. 
4 Q. And the utilities being installed inside the 
5 subdivision? 
6 A. No. 
[Trial Transcript 214:14-215:6] 
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14 Q. When you talked with Mr. Taggart on December 
15 1 Oth, 1998 for approximately two hours, did he say 
16 anything that led you to believe that he was uninformed 
17 about the Hidden Ridge project? 
18 A. No. To the contrary, he seemed to be very 
19 informed. All the information I had up to that point 
20 was from Mr. Mehr. Our purpose was to review that and 
21 to get a confirmation from somebody else. 
[Trial Transcript 216:14 - 21] 
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5 Q. (BY MR. STEFFENSEN) Mr. Rosen, what did you 
6 observe and what did you hear, and/or hear from 
7 Mr. Taggart that caused you to believe that he was 
8 informed about the Hidden Ridge project in that meeting 
9 on December 10th, 1997? 
10 A. We asked him questions to support what we 
11 reviewed yesterday. I believe it was Exhibit 38. My 
12 principal concern or my questions I think were directed 
13 towards the cost and confirming what was left to do in •< 
14 the project. He seemed to be informed. He knew that 
15 the sidewalk needed to be done, he knew some road needed 
16 to be done. He confirmed the numbers that I had on my 
17 worksheets. Pam Watson was concerned about sales. I 
18 think her questions were mostly directed that direction. 
19 He confirmed that. Had there been any wavering in what 
20 was there, what became Exhibit 38 here wouldn't have 
21 existed. It would have been different. 
22 So there was a — we received a confirmation 
23 of what we put together, and Exhibit 38 is essentially 
24 our report, my report that I did from that meeting. 
25 Q. Did Mr. Taggart tell you that he had been 
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1 uninvolved in the project? 
2 A. No. He seemed to have been very involved. 
3 Q. What did he say about his involvement in the 
4 project at that point in time? 
5 A. He wasn't out on the project on a daily 
6 basis. That was Dan Mehr. But he had been involved in 
7 the financial management of the project. He had been 
8 involved in meetings with Mehr. He had been involved in 
9 meetings with Oman and Hoggan. He had talked to us 
10 about the due diligence he'd done on the project. He 
11 seemed to know the details of the project. 
12 And there wasn't anything in that meeting 
13 that changed our information that Mr. Mehr had already 
14 presented to us, or that he seemed to lack information. 
15 Q. Let me follow up on the last point. The 
16 Court asked you yesterday if you recalled Mr. Taggart 
17 being unable to respond to any of your questions. Did 
18 he seem to have all the answers and know everything 
19 about what you were asking him? 
20 A. Yes. I don't remember that there was 
21 anything he needed to go back and check on or something 
22 he needed to research or get back to us. He seemed to 
23 answer the questions (unintelligible). 
24 Q. Did you ask him what his opinion of the 
25 project was? 
219 
1 A. I believe that's the way we probably started 
2 it 
3 Q. What did he say? 
4 A. Get a feel from him as to where it was. He 
5 talked about problems the project had had, talked about 
6 the delays that had been in the project. But he also 
7 talked about how he was optimistic on the total 
8 project — I'm talking not only Phase 1, but 2, 3, and 
9 4 — that it was still a possible project, that they'd 
10 fought the problems, they'd battled the delays, that 
11 they had it to a final point where now it was simply 
12 bridging a gap in funding, and all the problems had been 
13 solved. 
14 Q. Did anyone ask him why he wanted to sell his 
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15 interest? 
16 A. Yes. 
17 Q. What did he say? 
18 A. He said that he had other projects that he 
19 was involved in that demanded his time, he didn't have 
20 time to keep doing this. And it was for that reason he 
21 wanted. 
22 And then he hesitated and came back and 
23 said, well, you know, this is so close, maybe I 
24 shouldn't do it. Maybe I should just stay with it. But 
25 then he went back and said, no, I'm too busy with the 
220 
1 others. I'd like to let it -- you know, he was 
2 interested in letting it go. I'm not sure his exact 
3 words there. That was the idea is that he had other 
4 projects that were just too demanding, and he needed to 
5 spend the time on those and didn't have time to be 
6 spending here. 
[Trial Transcript 217:5 - 220:6] 
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1 Question, "Anything else you can recall that 
2 Mr. Mehr told you about sales or closings?" 
3 "No. You know, basically he presented that 
4 this project was pretty much sold out, it was just a 
5 matter of finishing off a few things. But purchases 
6 were based on not all at once, but, for example, 
7 Russell/Packard I believe had a take-down in March and 
8 another take-down three months later." Then it goes on. 
9 Have I read that correctly? 
10 A. Yes. 
11 Q. And so you put forecasts in your projection 
12 based on what Dan Mehr told you, true? 
13 A. Yes. 
14 Q. He told you the on-sites would be completed 
15 in the spring of 1999, correct? 
16 A. When you say on-sites, you're referring to 
17 the sidewalk? 
18 Q. On-site improvements. 
19 A. Most of on-sites were already done. 
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20 Q. He told you that what was left would be done 
21 in the spring of 1999, correct? 
22 A. That's correct. 
23 Q. Okay. And he told you that costs had 
24 substantially increased from what was originally 
25 anticipated, true? 
236 
1 A. Yes. 
2 Q. And one of the items he told you about was 
3 that a lot more dirt had to be moved in Phase 1 than 
4 they had originally anticipated, correct? 
5 A. That's correct. 
[Trial Transcript 235:1 - 236:5] 
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22 Q. You say you attended a meeting in Brian 
23 Steffensen's office prior to purchase, correct, where 
24 Paul Taggart was present? 
25 A. Yes. 
251 
1 Q. And Brian Steffensen, the Watsons, you and 
2 Paul Taggart were there --
3 A. Yes. 
4 Q. — is that correct? You don't remember for 
5 sure if Dan Mehr was there, do you? 
6 A. I don't believe he was there. 
7 Q. But you don't remember for sure, do you? 
8 A. I don't remember him being there. 
9 Q. Can I have you look at page 60, line 21 of 
10 your deposition. 
11 Question, "Was Dan Mehr there?" Answer, "I 
12 don't remember if he was. I don't remember him being 
13 there." Question, "But you can't deny that he was 
14 there, you just don't remember it?" Answer, "No, I 
15 don't believe he was; but, I mean, I can recollect where 
16 people were in the room, and he doesn't fit in the 
17 picture." 
18 Have I read that correctly? 
19 A. Yes. 
20 Q. The purpose of the meeting you say you 
41 
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21 understood was for you to confirm the information Dan 
22 Mehr had given you, correct? 
23 A. Yes. 
24 Q. But you had no reason at the time of the 
25 purchase to disbelieve what Dan Mehr had told you, 
252 
1 correct? 
2 A. No. 
3 Q. Correct, you didn't have any reason? 
4 A. That is correct. 
5 Q. And you had no reason to question Dan Mehr's 
6 honesty at the time, correct? 
7 A. That's correct. 
8 Q. And you didn't have any reason to question 
9 his competency, correct? 
10 A. That's correct. 
11 Q. And you'd never met Paul Taggart? 
12 A. That's correct. 
13 Q. Didn't know him from Adam, correct? 
14 A. That's correct. 
15 Q. And you believe the purpose of the meeting 
16 from Taggart's standpoint was to do a sales job on JMS, 
17 correct? 
18 A. Yes. 
[Trial Transcript 
253 
2 Q. And he told you he wanted to sell it because 
3 he was involved in other projects and had cash flow 
4 needs for those projects and just couldn't be doing this 
5 project and wanted to concentrate on other projects, 
6 correct? 
7 A. Yes. 
8 Q. And your recollection is that Taggart didn't 
9 raise any issues that raised additional concerns to what 
10 Dan Mehr had told you, true? 
11 A. That's correct. 
12 Q. You can't recall actually what Taggart said, 
13 except you don't recall that he said anything that was 
14 different from what Mehr had told you. Fair? 
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15 A. That's correct. 
16 Q. And you don't recall coming from the meeting 
17 with any red flags; fair? 
18 A. That's correct. 
19 Q. You don't recall one way or another whether 
20 there was any discussion that closings were dependent 
21 upon completion of off-site water, do you? 
22 A. That's right. r 
23 Q. You believe there was a discussion about 
24 off-site sewer, but you can't recall what was said, 
25 correct? 
254 
1 A. Yes. 
2 Q. And you don't recall any specific discussion 
3 about costs to complete the improvements, correct? 
4 A. When you say specific, do you mean as to how 
5 much for sidewalk, how much for road, or are you talking 
6 about the general how much would be needed to finish the 
7 project? 
8 Q. Isn't it fair that you can't recall anything 
\ 9 that was said about costs? 
W 10 A. I can recall that what I had on my forecast 
11 or what I put on that forecast for December 16th was 
12 reviewed, and the December 16th flow sheet or 
13 spreadsheet that I did was a result of that meeting. 
14 Q. Can you look at page 68 of your deposition, 
15 please. Question — line 5, question, "You don't recall 
16 anything that was said about costs?" Answer, "No." 
17 Have I read that correctly? 
18 A. That's correct. I think if you go to page 
19 88 of the deposition where you asked the other 
20 questions, I've — you recalled other things to my mind 
21 as I've gotten into this thing and recalled more, that 
22 was there and that was the basis of what I put on what 
23 is Exhibit 38. 
24 Q. Paul pointed part of the blame for the delay 
25 in Hidden Ridge to Dan Mehr, didn't he? 
255 
1 A. Yes, he did. 
2 Q. Said, you know, Dan Mehr's taking a lot 
3 longer than anticipated? 
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4 A. I don't know that he said he's taking a lot 
5 longer, but he said yes, some things have been slow and 
6 part of it was Dan's fault. 
7 Q. Okay. And you can't recall whether you 
8 discussed Phases 2, 3, and 4 at the meeting because you 
9 were focusing on Phase 1, correct? 
10 A. No, we did discuss Phases 2, 3, and 4. 
11 Q. Will you look at page 70 of your deposition, 
12 line 18. Question, "Was there any discussion about 
13 Phases 2, 3, and 4 at that meeting?" Answer, "I don't 
14 recall anything specifically on those. I'm assuming we 
15 discussed it, but I don't — my focus was on Phase 1 and 
16 confirming the projection I had on Phase 1. It didn't 
17 have anything to do with the other, so I don't recall 
18 anything specific there." Have I read that correctly? 
19 A. You have. 
20 Q. You don't recall one way or another whether 
21 there was any discussion at the meeting about possibly 
22 having to litigate with Hoggan and Oman; is that true? 
23 A. About possibly litigating? We talked about 
24 the problems that were there. Whether that included 
25 litigation, I don't know that we mentioned litigation. 
256 
1 Q. Other than that one meeting, you had no 
2 other conversations or communications with Paul Taggart 
3 prior to the purchase, correct? 
4 A. That's correct. 
[Trial Transcript 253:2 - 256:4] 
273 
2 Q. You indicated that Dan Mehr told you that 
3 lots 159 and-excuse me. Let me start over. He 
4 indicated that it was represented to JMS a year ago that 
5 lots 159 and 163 have been compacted? 
6 A. Yes. 
7 Q. That was Dan Mehr that told you that? 
8 A. Yes. 
[Trial Transcript 273:2 - 8] 
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274 
18 Q. Had you been told - were you told by Paul 
19 Taggart on December 10th, 1998 that he had cancelled 
20 Russell/Packard and that you should wipe off out of that 
21 list of 80 lots the 30 that Russell/Packard was supposed 
22 to buy? 
23 A. No. 
[Trial Transcript 274:18-23} 
275 
15 Q. Okay. Now, you testified that you knew that 
16 your Exhibit 3 8 was a forecast of future events, 
17 correct? 
18 A. That's correct. 
19 Q. But when you put that together, were you 
20 trying as hard as you could to find out what the facts 
21 would be so that would be accurate? 
22 A. That's correct. 
23 Q. And was Mr. Taggart a source of the facts 
24 that you were given to create this? 
25 A. Yes, he was. 
276 
1 Q. In your mind was he as big and significant a 
2 source of those facts as Mr. Mehr? 
3 A. He was a confirmation of all the facts that 
4 Mr. Mehr provided. 
[Trial Transcript 275:15 - 276:4] 
838 
15 BY MR. STEFFENSEN: 
16 Q. Mr. Rosen, I want to take you back just 
17 briefly to your testimony about the meetings, the 
18 interaction you had with Dan Mehr in late November 1998, 
19 early December 1998. Do you have those in mind? 
20 A. Okay. 
21 Q. Okay. And what do you recall as best you 
22 can recollect were the items of work that you were told 
23 had not been completed? 
24 A. The two chief things were sidewalks and some 
25 road work, and there were miscellaneous smaller items. 
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1 Q. In preparing your pro forma and revising it 
2 over time as you testified about last time, did you ask 
3 Mr. Mehr what he expected the costs of doing those items 
4 to be? 
5 MR. MITCHELL: Objection, your Honor; 
6 outside the scope of defendant's case, improper 
7 rebuttal. 
8 MR. STEFFENSEN: It relates to the testimony 
9 that Mr. Mehr gave about what he knew on December 17th 
10 the costs and expenses were, and it was just laying a 
11 little foundation before we go in to see if that 
12 information was in fact disclosed to Mr. Rosen. 
13 THE COURT: (Unintelligible.) 
14 A. Can you repeat the question? 
15 Q. (BY MR. STEFFENSEN) When you were -- when 
16 you were having the meetings and revising your pro forma 
17 and talking with Mr. Mehr in the time frame previously 
18 described, did you ask him what he thought the costs 
19 would be to do the items he told you were unfinished? 
20 A. I asked him to provide those numbers. I had 
21 no access or no knowledge of what they would be, so — 
22 Q. Okay. And then after getting information 
23 from Mr. Mehr, you had a meeting with Mr. Taggart, 
24 correct? 
25 A. Yes. 
840 
1 Q. And if I understand your testimony last 
2 time, you testified that — 
3 MR. MITCHELL: Objection, your Honor. 
4 Leading and also outside the scope of the defendant's 
5 case, and improper rebuttal. Hefs already testified 
6 he's made (unintelligible). He's just now repeating 
7 what he's already testified. 
8 THE COURT: I'll sustain the objection. 
9 MR. STEFFENSEN: Thank you, your Honor. 
10 Q. (BY MR. STEFFENSEN) Were you told during 
11 the course of your meetings with Mr. Mehr that the curb 
12 and gutter - or the sidewalk would cost approximately 
13 60 to 70 thousand dollars to complete? 
14 A. I don't remember exactly, but that sounds 
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15 reasonable. That was the biggest item that needed to be 
16 done. 
17 MR. MITCHELL: Objection, your Honor, move 
18 to strike (unintelligible.) 
19 THE COURT: Sustained. 
20 Q. (BY MR. STEFFENSEN) I don't need you to 
21 guess. The question is, in your recollection was the 
22 number you were told in that range? 
23 A. Yes. 
24 Q. Thinking back to the number that you were 
25 told about how much it would cost to do the road work, 
841 
1 asphalt work, were you told that that number would be 
2 $100,000 to $150,000? 
3 A. No. 
4 Q. Thinking back to that time frame, were you 
5 told that electrical conduit work needed to be done? 
6 A. There might have been a small amount of 
7 conduit. 
8 Q. Okay. That's your best recollection? 
9 A. That is. 
10 Q. Were you told that that small amount of 
11 electrical conduit was projected to cost $92,000? 
12 MR. MITCHELL: Objection, your Honor, 
13 leading. 
14 THE COURT: Sustained. 
15 Q. (BY MR. STEFFENSEN) How much were you told 
16 that electrical conduit work would cost? 
17 A. I don't recall being told a figure. That 
18 would have been part of the miscellaneous. 
19 Q. Were you told the water meters were not in? 
20 A. No. 
21 Q. Were you told anything about the necessity 
22 of piping springs? 
23 A. No. 
24 Q. Were you told anything about work on 
25 detention ponds? 
842 
1 A. I believe that was part of the 
2 miscellaneous. 
[Trial Transcript 838:15 - 842:2] 
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293 
13 Q. Okay. Did you ask for a meeting with Paul 
14 Taggart? 
15 A. Yes. December 2nd I requested a meeting, 
16 said I would not vote yes until I was folly satisfied 
17 after meeting face to face with Paul Taggart. 
18 Q. Did you meet with Paul Taggart? 
19 A. Yes, on December 10th. Then I personally 
20 requested that Dan Mehr not be there. I wanted to 
21 have - 1 wanted to have Paul Taggart isolated from Dan 
22 Mehr so that I could hear from the man himself and have 
23 him verify questions that I had on suspicions that I 
24 had. So I requested that meeting and without Dan Mehr. 
25 Q. Okay. Was Dan Mehr present at the meeting? 
294 
1 A. No. I wouldn't have had the meeting. 
2 Q. You said you had a number of concerns that 
3 you wanted to address with Mr. Taggart. What were those 
4 concerns? 
5 A. Well, I was going to be in charge of sales. 
6 That was going to be one of my duties. So I wanted to 
7 know - 1 had first been told that there were 72 under 
8 contract, but it had later been corrected to 80 by Paul 
9 Taggart, that there were 80 under contract or sold or 
10 closed. 
11 And so I wanted to verify, number one, is 
12 that real, is that figure real, are there contracts, who 
13 specifically are these two big buyers, Russell/Packard, 
14 Americraft, how big are they, how solid are they, are 
15 they big players, are they little players, are they new 
16 players, are they experienced players, how eager were 
17 they to close the lots and how enthusiastic were they 
18 about the project itself, and how many I could count on 
19 being closed a month. Paul told me ten, ten a month 
20 minimum, and there just was everything solid concerning 
21 the sale. 
22 The next issue was — see, for me, I was 
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23 feeling at this time, we had taken on Brook Meadows and 
24 we had taken on Meadowlands. I didn't want to do any 
25 more projects and I didn't feel good about Hidden Ridge 
295 
1 project, and so it had to be an awfully big enticement 
2 to me. And so it had been mentioned sometime in late 
3 November that, hey, we're not just looking at Hidden 
4 Ridge 1. There's a high probability that we'll get 
5 Phases 2, 3, and 4, and that would really make an 
6 attractive proposition for us. 
7 So that was the second major area that I 
8 wanted to confirm with Paul Taggart: What about Phases 
9 2, 3, and 4? What opportunities did we have? Where was 
10 it sitting currently now? What situation was it in? 
11 And when we got in that meeting — well, 
12 when it got around to my turn in that meeting to present 
13 my questions to Paul Taggart, I wanted to look him in 
14 the eye and watch his reaction on every single question 
15 that I questioned him on, and see what kind of a feeling 
16 I got for him and what I noticed from his countenance, 
17 his ambience, his eyes, his everything. 
18 So I asked him about Phases 2, 3, and 4; and 
19 he said, it's going to be a pretty easy thing to get 2, 
20 3, and 4. We haven't made a couple of our payments, 
21 Lonnie and Kent have defaulted, they've overpaid — 
22 we've overpaid in Phase 1, so actually they owe us 
23 money; and you kind of counteract that with the payments 
24 that they hadn't made, and that it would come out all 
25 right, they don't want it. Yes, you can probably get 
296 
1 Phases 2, 3, and 4. And I asked him how much, and he 
2 says, Oh j , not much, a hundred, two hundred max. 
3 And at that time we had - Hal had done some 
4 pro formas of different scenario ways that we could buy 
5 the Phases 2, 3, and 4, depending on if we wanted to 
6 flip them or depending on if we had to pay more per lot, 
7 from Lonnie and Kent, which we hadn't had discussions on 
8 that with them, so we were unsure of what — which kind 
9 of a deal we could cut. But from taking the profit from 
10 the least desirable deal was I think about five hundred 
11 and to the most desirable was around 1.2, a million two, 
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12 a million five, something like that. So I felt 
13 confident that, gee, if we really can get Phases 2, 3, 
14 and 4, then I will go. 
15 The next question I wanted to specifically 
16 ask Paul Taggart — and I wasn't content, your Honor, to 
17 rely on other people's words, particularly Dan Mehr's, 
18 and that's why I had my list of questions. I was the 
19 bad guy in the JMS team. They wanted to do it, I 
20 didn't. And so I felt like for me to get from a no to a 
21 yes, I had to have certain things answered directly from 
22 Paul Taggart. 
23 I also had to have him verify for me from 
24 his own mouth that the on-sites that needed to be 
25 done - 1 was really not a developer, hadn't had any 
297 
1 experience with developing, meaning undergrounds, 
2 bringing the lot to the place where it can be sold and 
3 then built on. And so I asked them about the on-sites, 
4 and he says, oh, 125 to 150, probably, to finish it. 
5 No, I didn't go dig a hole to see if the sewer was under 
6 the road; no, I didn't go dig a hole to see if the water 
7 and the storm drain are there; no, I didn't big a hole 
8 to see if all of the utilities were in. But I suspected 
9 that those were, the utilities and the sidewalk were 
10 those costs, the 125 to 150. 
11 The off-sites, I knew that there was a sewer 
12 being done, and Paul verified to me that the sewer would 
13 in fact be done by February, sometime in February, and 
14 that the water would be done by the end of December. 
15 And I knew that there were building permits, but I 
16 didn't know that the builder couldn't start framing 
17 without the water. I didn't know that. 
18 I also — I also asked Paul Taggart 
19 personally, what about Dan Mehr, what — I've had no 
20 experience with him, I knew nothing of him, had never 
21 seen him or heard his name before about August 24th, and 
22 so what can you tell me in your experience with Dan 
23 Mehr. And Paul had told me that he was basically the 
24 manager, the big manager, much like the four of us are 
25 for all these projects, and that Dan then was engaged to 
298 
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1 do development. Dan would come to our meetings and 
2 report. I suspected Dan came to their meetings and 
3 reported. But since Paul was the money, Taggart and 
4 Coats, I'm sure they kept a very good eye on what was 
5 going on. 
6 And so I know that Paul Taggart had 
7 experience with Dan Mehr and wanted to hear, looking 
8 into his eyes, from his mouth, is Dan Mehr an honest 
9 man? Yes, Dan Mehr's an honest man. What kind of a 
10 developer is he? Oh, he's a pretty good developer. 
11 You're going to have to keep a close watch on him 
12 because sometimes he slows down a little, but I've had a 
13 great experience with him. 
14 And then another question that I needed to 
15 know, which had already been answered by the time I got 
16 to my questions, was the costs. And of course Hal, I 
17 mean, Hal had gone through the pro forma that he had 
18 been working on with Dan Mehr and went over every one of 
19 those costs, and Paul verified that they were accurate. 
20 And then I asked Paul, I says, Paul, if 
21 this - if this project with 2, 3, and 4 is so 
22 outstanding, I mean, we can just come in, pay a few 
23 hundred thousand dollars, get 2, 3, and 4 and perhaps 
24 make a million and a half, two million, why on earth — 
25 it seems that all the headaches, you know, you say all 
299 
1 the headaches have been done, the dragons have been 
2 slain. Why are you giving it up? 
3 Paul Taggart said to me, it's really a 
4 matter of geography. My plate's too full, I've got too 
5 many projects going, and the geography, in other words, 
6 the location of it was the least desirable for his 
7 travel routes, whatever they were. 
[Trial Transcript 293:13 - 299:7] 
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5 And I says, well, the ravine would make it 
6 nice, grade it out, whatever. So he had caused concern. 
7 And so that's also one of the questions that I wanted to 
8 get clarified from Paul Taggart was, what about what we 
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9 four called the armpit, which was that big gully right 
10 next to the railroad track. 
11 Paul said, you've got free dirt coming from 
12 Phases 2, 3, and 4. When they cut the roads out there's 
13 going to be extra dirt and you can have the dirt, and 
14 it's virtually going to be free. And those lots will be 
15 sellable and they'll be good. 
16 And so I believed him. And basically, after 
17 that meeting I had changed from a no at the beginning of 
18 the meeting to a yes by the end of the meeting, wholly 
19 on what Paul Taggart said to me, unlike my feelings for 
20 Dan Mehr, some of which I can't explain the negative 
21 feelings. I had good feelings about Paul. I looked 
22 into his eyes. He confirmed forme every one of my 
23 concerns. He stipulated all of the things that I had 
24 mentioned to be true. 
25 I asked him one more question. I said, 
301 
1 Paul, are there any skeletons in the closet that haven't 
2 come out that need to be revealed that we need to 
3 consider? He said, Absolutely not. And he said, Gosh, 
4 this is sounding so good, I ought to just cancel this 
5 offer to sell and keep it myself. And I thought for a 
6 moment, and I thought, okay; but before I could respond, 
7 he said, Oh, no, my plate's too full. I can't do it. 
8 Good as it is, profitable as it's going to be, it's just 
9 wearing me out. 
10 Q. Can you recall anything else that you recall 
11 you saying or Paul Taggart saying during the course of 
12 that meeting? 
13 A. I can't. I know I was sitting to your left 
14 and Brent was on the couch and Hal, and then Paul was 
15 over there. I felt very good about the facts and 
16 figures with the pro forma that Hal had gone through, 
17 and Paul had agreed that they were accurate. 
[Trial Transcript 300:5 - 301:17] 
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4 Q. Now, this meeting with Taggart took place on 
5 December 10th, 1998? 
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6 A. Yes. 
» 
7 Q. Would you describe for the Court what this 
8 page is? 
9 A. This page is a recap that, your Honor, I 
10 often recap because we've gone to meetings and made 
11 notes, and then I'd recap and send them back to the 
12 others because they didn't often take very good notes. 
13 Sol wanted them to, you know, be up on things that I 
14 had taken down. And so that's what this is, a recap 
15 from notes and so on. 
16 Q. Now, there's some information written down 
17 that appears to be in connection with 12/10/98. Do you 
18 see that? 
19 A. Yes. 
20 Q. Is what is written here, does that represent 
21 the exact notes you wrote down during the course of the 
22 meeting with Paul Taggart? 
23 A. Yes. 
24 Q. Okay. Now, during that meeting did 
25 Mr. Taggart tell you that there — that substantial 
303 
1 water problems had been encountered on the project? 
2 A. None whatsoever. That would have raised a 
3 red flag. 
4 Q. Did he tell you that he had on November 25th 
5 cancelled the Russell/Packard contract? 
6 A. No, he didn't. And had he have done, even 
7 one of those, I would have backed out. 
8 Q. Did he tell you that JMS and Aspenwood would 
9 probably have to sue Oman and Hoggan before they would 
10 be able to get any interest in Phases 2, 3, and 4? 
11 A. No. In fact, he told me — he told us that 
12 Oman and Hoggan really didn't want to keep it and that 
13 we could step in and perhaps make up a few payments and 
14 negotiate a deal and get those Phases 2, 3, 4. 
15 Q. Did he tell you on December 10th that 
16 Russell/Packard had filed a lawsuit against Aspenwood? 
17 A. No, nothing of - nothing. 
18 Q. Do you recall him saying anything at all in 
19 that meeting that was negative about the future 
20 prospects of this development? 
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21 A. No, nothing. In fact, that's why I asked 
22 him that last question: are there any skeletons in the 
23 closet, is there anything that hasn't come up in this 
24 meeting that we need to know and to be fully informed 
25 about, and he said no. 
[Trial Transcript 302:4 - 303:25] 
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16 Q. Can you turn to page 49 in your deposition. 
17 Line 3, please. Question - let me have you turn back 
18 to page 48, line 22, please. Question, "Why didn't you 
19 do anything to investigate the on-site improvements?" 
20 Answer, "I guess I trusted Paul Taggart." Question, 
21 "Did you trust Dan Mehr?" Answer, "The focus wasn't 
22 with Dan Mehr, the focus was with the seller of the 
23 interest, Paul Taggart." Question, "I understand that, 
24 but did you trust Dan Mehr?" Answer, "When?" Question, 
25 "Fall of '98. Well, let me put it this way. During the 
320 
1 fall of 1998 continuing up to December 17 when JMS 
2 acquired C.A.T.'s interest." Answer, "I had no evidence 
3 or reason to distrust Dan Mehr, and my investigation had 
4 centered on Paul Taggart and his allegations." 
5 Have I read that correctly? 
6 A. Yes. 
7 Q. You claim that you relied on Paul Taggart to 
8 tell you what kind of person Dan Mehr is, correct? 
9 A. Yes. 
[Trial Transcript 319:16 - 320:9] 
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22 Q. Okay. And you don't know whether you had 
23 more than one meeting with Paul Taggart at Brian 
24 Steffensen's office, correct? 
25 A. I know whether I had only one meeting. I 
323 
1 had - 1 was present at only one meeting with Paul 
2 Taggart at Brian Steffensen's office. 
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3 Q. And that's the only meeting you ever were 
4 present with Paul Taggart? 
5 A. At Brian's office, yes. 
[Trial Transcript 323:22 - 323:5] 
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6 Q. At the meeting you asked Paul why he was 
7 interested in selling his interest in Aspenwood, 
8 correct? 
9 A. Yes. 
10 Q. And he told you that his plate was too full 
11 and he had too many irons in the fire and he didn't have 
12 the time and resources to finish the projects, correct? 
13 A. Yes. 
14 Q. He told you he was spread too thin 
15 financially, correct? 
16 A. Yes. 
17 Q. Okay. At the meeting you say that Taggart 
18 said Hidden Ridge was basically developed, correct? 
19 A. Yes. 
20 Q. And that he told you the on-site 
21 improvements were basically done, correct? 
22 A. Yes. 
23 Q. You understood the utilities still had to be 
24 installed for each lot, correct? 
25 A. I knew the electric wasn't done, but I was 
326 
1 not aware that the water meters had not been installed, 
2 which turned out to be a big expense. 
3 Q. You understood sidewalks still had to be 
4 completed, did you not? 
5 A. Yes. 
[Trial Transcript 325:6 - 326:5] 
326 
19 Q. Do you recall ~ strike that. Isn't it true 
20 that you don't recall whether Paul Taggart told you 
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21 anything at the meeting about on-site improvements that 
22 turned out to be incorrect? 
23 A. There were things that weren't done that 
24 Paul Taggart did not divulge, things that came up that 
25 Paul Taggart did not divulge in that meeting. 
[Trial Transcript 326:19 - 25] 
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12 Q. — as to recollection. You claimed in your 
13 deposition that as of the date of acquisition you 
14 understood that the off-site sewer and off-site water 
15 had all been completed. Do you recall testifying to 
16 that? 
17 A. No. 
18 Q. Will you look at page 52 of your deposition, 
19 line 18. Question, "Okay. As of the date of 
20 acquisition, what did you understand was the status of 
21 off-site and sewer?" Answer, "I assumed that it was 
22 in." Question, "As of the date of acquisition, what did 
23 you understand was the status of off-site water?" 
24 Answer, "I assumed that it was in." 
25 Have I read that correctly? 
328 
1 A. Yes. 
2 Q. And you claim that Paul never told you that 
3 the off-site sewer or off-site water was not done as of 
4 the date of acquisition, correct? 
5 A. I believe Paul Taggart told me that they 
6 were in process. I didn't connect the off-site sewer in 
7 October to Hidden Ridge till early December. 
8 Q. Let me have you look at page 39 of your 
9 deposition, please. 
10 A. 39? 
11 Q. Yeah. Line 9. Excuse me, line 7. 
12 Question, "Was there any discussion in these telephone 
13 conversations about off-site sewer?" Answer, "I don't 
14 think Paul Taggart ever mentioned off-site sewer or 
15 off-site water to us of not being done and that the 
16 project could not go forward until those things were 
17 done." Have I read that correctly? 
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18 A. You've read it correctly, but it's out of 
19 context. 
20 Q. As a matter of fact, that testimony that you 
21 gave early in your deposition was incorrect, wasn't it? 
22 A. There were some incorrections, yes. 
23 Q. In fact, you knew at least by early December 
24 1998 from your discussions with Dan Mehr that the 
25 off-site water was not done, correct? 
329 
1 A. By December 2nd, yes. 
2 Q. Can you turn to, in the white book, 
3 Defendant Exhibit 146-D, Bate No. 127. Do you see at 
4 the top left-hand corner of that page where there is 
5 12-2-98 meeting? 
6 A. Yes. 
7 Q. These are notes you made during that 
8 meeting? 
9 A. Yes. 
10 Q. It says, "Springville water line done three 
11 weeks," correct? 
12 A. Yes. 
13 Q. And that's what Dan Mehr told you at that 
14 meeting, correct? 
15 A. Yes.\ [Trial Transcript 327:12 - 329:15] 
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1 Q. Okay. Then under 12-2-98 meeting, this is 
2 another JMS meeting, correct? 
3 A. Yes. 
4 Q. Okay. And this says "Springville water line 
5 done in three weeks," correct? 
6 A. Yes. 
7 Q. That's what Dan Mehr told you, correct? 
8 A. Yes. 
9 Q. Then it talks about the sewer line, how fast 
10 he can do the sewer line, and he's telling you it can be 
11 done by February 15 easy, correct? 
12 A. Yes. 
13 Q. Okay. Now, in the December 10, 1998 
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14 meeting, you were told during that meeting that 80 of 92 
15 lots were already sold, correct? 
16 A. Yes. 
17 Q. That 12 lots were unsold? 
18 A. Yes. 
19 Q. Do you need a drink of water? 
20 A. Yes. Thank you. 
21 Q. You were told that 30 lots were under 
22 contract with Americraft, correct? 
23 A. Yes. 
24 Q. Thirty with Russell/Packard? 
25 A. Yes. 
332 
1 Q. And 20 miscellaneous sales, correct? 
2 A. Yes. 
3 Q. And you were told that that — that you 
4 would close ten a month, correct? 
5 A. Yes. 
6 Q. And that information all came from Dan Mehr, 
7 did it not? 
8 A. No. Dan Mehr was not at that meeting. All 
9 of that information came from Paul Taggart. 
10 Q. All of this information came at the meeting 
11 on December 10, 1998 at Brian Steffensenfs office. Is 
12 that what you're saying? 
13 A. Yes. 
[Trial Transcript 331:1 - 332:13] 
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8 A. On December 10th when we met with Paul 
9 Taggart he talked about Phases 2, 3, and 4 and that 
10 Lonnie and Kent were willing to give up the project, but 
11 they were unhappy that some payments had been made. 
12 Q. You don't recall whether Paul told you there 
13 was a dispute with Hoggan and Oman about whether or not 
14 Aspenwood still had an interest in Phases 2, 3 and 4. 
15 Is that true? 
16 A. I don't recall that. 
17 Q. You don't recall whether he did or not; 
18 isn't that true? 
19 A. True. 
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[Trial Transcript 337:8-19] 
Paul Taggart's Testimony Concerning Representations and Warranties. 
500 
11 Q. (BY MR. STEFFENSEN) What did you do to make 
12 sure that the information that Dan Mehr communicated to 
13 these people was accurate and complete about this 
14 project? 
15 A. (BY MR. TAGGART) Well, the first time I met, the only time I 
16 met Pam Watson and Brent Watson and the JMS people other 
17 than yourself and your brother was in a meeting that Dan 
18 Mehr was present in. Dan Mehr was sitting right next to 
19 me during that entire meeting. 
20 Q. Now, you heard Mrs. Watson testify that 
21 she's sure that Dan Mehr was not in that meeting, right? 
22 A. I did hear that, right. 
23 Q. So you're saying she's wrong? 
24 A. That's exactly right. 
25 Q. Okay. Now, you admit, don't you, that in 
501 
1 that meeting you were asked to tell them about all the 
2 land mines and all the skeletons that might be in that 
3 project? 
4 A. Yes. 
5 Q. You were asked that, weren't you? 
6 A. I was. 
7 Q. Okay. And you were asked about the status 
8 of sales, weren't you? 
9 A. Yes, I was. 
10 Q. And you were asked about what was going on 
11 with Kent and Lonnie Oman, right? 
12 A. Yes, I was. 
13 Q. And Pam asked you questions about Dan Mehr's 
14 performance, didn't she? 
15 A. No, she didn't. 
16 Q. Okay, would you turn in your deposition 
17 transcript to page 332. 
18 A. She may have asked questions, but she called 
19 me later to ask me more questions privately. 
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20 Q. Turn to page 332. Okay, beginning at line 
21 6 — are you on 332 with me? 
22 A. Yes. 
23 Q. Okay. Beginning with line 6, read along, 
24 please. Question, "What do you recall was said by 
25 anyone during that meeting?" Answer, "Um, you said that 
502 
1 you wanted me to come and meet with you to get my 
2 perspective on the project of where it stood. Any 
3 potential land mines that were still out there that were 
4 undiscovered, learn about sales, the status of sales. 
5 Um, what was going on with Kent Hoggan and Lonnie. Um, 
6 Pam asked me questions about Dan Mehr's performance and 
7 why we were getting out." Have I read that correctly so 
8 far? 
9 A. Yes, I have. 
10 Q. Question, "Do you recall anything else?" 
11 "Um, that's i t" Question, "All right What do you 
12 recall saying was your perspective about the project?" 
13 Answer, "I believed at that time that we had discovered 
14 the land mines. We had asphalt. It was like, if we 
15 haven't discovered all the land mines by now, I don't 
16 know what other ones there would be there. And that we 
17 felt like we had a very good feel, or Dan felt like he 
18 had a very good feel as to what it would take to finish 
19 the project" 
20 Question, "Was there anything discussed 
21 about what was still necessary to finish the project?" 
22 "Um, I don't recall. You mean as far as dollars, or — 
23 Question, "What work was left to be done." Answer, 
24 "Yes." Question, "And/or dollars to be spent." Answer, 
25 "Yes." Question, "There was a discussion?" Answer, 
503 
1 "There was." 
2 Question, "What do you recall about that?" 
3 Answer, "I recall that we needed to finish sidewalks and 
4 some curb and electric or utilities that weren't 
5 finished, and the off-site road to the west of the 
6 property still needed to be completed and the fence." 
7 Have I read it there so far correctly? 
8 A. Yes. 
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9 Q. And you don't deny, do you, that you gave 
10 and discussed actual dollar amounts with JMS-Hidden 
11 representatives at that meeting, do you? 
12 A. Say that again. 
13 Q. You don't deny that you discussed actual 
14 dollar amounts that was left to spend for construction 
15 on this project at that meeting? 
16 A. I don't deny that. 
17 Q. Okay. And that anything that Dan may have 
18 told JMS that was then discussed with you, you filtered 
19 that through your experience as a developer, didn't you? 
20 A. Yes, I did. 
21 Q. When you confirmed the information that Dan 
22 had given him, right? 
23 A. Yes. 
24 Q. Okay. And you told them that there were 80 
25 lots sold, right? 
504 
1 A. Whatever the number was at that time. 
2 Q. It was 80, wasn't it? Didn't you tell them 
3 it was 80? 
4 A. I don't recall. What does it say? 
5 Q. Turn to 340. 
6 A. Approximately 80 or 70 something lots. 
7 Q. You see that, under contract with multiple 
8 buyers? 
9 A. Yes. 
10 Q. And the two major buyers were Larry Russell 
11 and Americraft Homes; is that right? 
12 A. That's correct. 
13 Q. And you told the JMS people that you and Dan 
14 had your arms around the costs of this project, right? 
15 A. Yes, I did. 
16 Q. Okay. That you knew them, right? 
17 A. Yes. 
18 Q. Okay. And you told JMS and Pam that Dan was 
19 an honest person? 
20 A. I told - 1 didn't say that at that time. 
21 Pam Watson asked me after the meeting if she could call 
22 me and talk to me privately, that she had some questions 
23 that she wanted to ask me without Dan Mehr there. And 
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24 she did, and she called me the next day. 
25 Q. And you told him that you were generally 
505 
1 happy with Dan, right? 
2 A. In the meeting or in the conversation? 
3 Q. In the telephone conversation. 
4 A. In the telephone conversation. Would you 
5 like me to tell you what I told her in the conversation? 
6 Q. Well, Td like you to answer my question. 
7 You told her that you were generally happy with Dan, 
8 right? 
9 A. Yes, I did. 
10 Q. Okay. And that even though he'd been slower 
11 than anticipated and that you'd run into some problems, 
12 that you'd gotten your arms around them and identified 
13 them or solving them, right? 
14 A. We believed at that time - 1 believed at 
15 that time from the information I was getting from Dan 
16 Mehr, because I asked him very specifically, Dan, we 
17 need to know if there's anything out there that we 
18 haven't discovered at this point in time that's going to 
19 have any impact or cost overruns or negative 
20 connotations or ramifications on this project. Because 
21 we had had a lot of problems, many problems. It was 
22 like, are we done, are we finished? What other 
23 surprises do you see out there? 
24 At that time he represented, and I was very, 
25 very specific, as you say, funneling this through my 
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1 years of experience. I asked these questions to Dan all 
2 of the fall of 1998, saying, Dan, if I'm: going to be out 
3 talking to investors, if you're going to be out talking 
4 to investors, we need to know if there's any more 
5 potential land mines out there, because we do not want 
6 to be misrepresenting anything to anybody. And I 
7 believed from the representations made by Dan that in 
8 November of 1998 and December of 1998 that we absolutely 
9 didn't anticipate any more surprises and that we had our 
10 arms around all of the potential problems or land mines 
11 that could possibly be out there. 
[Trial Transcript 
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19 Q. (BY MR. MITCHELL) Did you -- when did you 
20 first meet with the JMS people? 
21 A. (BY MR. TAGGART) Just before Thanksgiving 1998. 
22 Q. Okay. And I'd like you to take the Court 
23 through as closely as you can recall what was said and 
24 by whom at that meeting. 
25 A. Dan met me in the foyer of Steffensen's 
541 
1 office and took me into Brian Steffensen's private 
2 office. And sitting in that office was Pam Watson, 
3 Brent Watson, and I believe Hal Rosen. And Brian was 
4 behind his desk and we were sitting on the couch that 
5 faced his desk. They told me the purpose of this 
6 meeting was that they had been discussing the possible 
7 purpose of C.A.T.'s interest in Hidden Ridge and would 
8 like to ask me several questions and confirm a lot of 
9 the information that they had already received from Dan 
10 Mehr. 
•^ 11 I remember Pam asking me, you know, why are 
12 you selling, why are you selling your interest. I told 
13 them at that time that we didn't have any money and that 
14 we were tired and worn out with this project. It had 
15 had a lot of problems. We felt like we - Dan felt like 
16 he had all of the problems identified, and I believed 
17 him, and that we didn't see anything that we had not 
18 already uncovered as potential land mines or — and that 
19 we had worked really hard and worked — been through 
20 many struggles and cost overruns that caused these 
21 problems. 
22 We talked about Kent and Lonnie, the 
23 misrepresentations that we thought they had made that 
24 helped contribute to these problems. We told them that 
25 we'd had many meetings with Kent and Lonnie to try and 
542 
1 come to an agreeable settlement with them, that we had 
2 not been successful. We did feel like Kent and Lonnie 
3 were workable and amenable, because they always had 
4 been, but we had not been successful in getting them to 
5 come to an agreement. 
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6 We talked about what work needed to be 
7 finished in the project. Someone asked specifically 
8 what was done and what was left to be completed. I 
9 confirmed what Dan had already told them. They asked 
10 how much was that going to cost. Again, Dan was sitting 
11 right next to me on the couch, and I said, I believe 
12 it's around $320,000 or thereabouts, and then there's 
13 sidewalk, curb and gutter, and some road work that still 
14 needs to be completed in the spring. 
15 Mrs. Watson, I mean, Pam asked me how I felt 
16 about Dan Mehr as a contractor. I told her that I felt 
17 that he was an honest person and that our relationship 
18 with him was good. She then after the meeting as we 
19 were walking out came up to me and said, "I really would 
20 like to talk to you privately. Can I call you?" And I 
21 said, "Yes, you can." 
22 We discussed sales. They talked to us about 
23 sales. I told them that I had copies of all the REPC's 
24 and that I'd be happy to give them copies of all the 
25 REPC's and give them a copy of the sales report, I'd 
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1 update the sales report and get that to them so that 
2 they would have very specific copies of accurate sales 
3 and who they were to on the specific lots. I believe 
4 there were 70 to 80 lots at that time under contract, 
5 which they were. 
6 They talked about closings, when were 
7 closings coming up. I had received information from 
8 Americraft the first of the month on their closing 
9 schedule and shared that with them. I believe that 
10 there were approximately 14 lots that should close by 
11 the end of the year or the first part of January with 
12 Americraft, and that Larry Russell was due to close on 
13 ten lots now, in fact, he was past due and he should be 
14 closing any time, and that we were very disappointed 
15 that he wasn't closing, but he was waiting for the water 
16 line to be finished. We specifically talked about the 
17 timing for the water line to be finished. Again, I 
18 turned to Dan Mehr and said, Dan has talked to me and 
19 discussed that he will absolutely be finished by the end 
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20 of the year, by the first of January. I said, "Dan, is 
21 that correct?" He said, "That's correct." 
22 We talked about the sewer line. He said he 
23 was under construction with the sewer and said that he 
24 would be finished with the sewer sometime the end of 
25 February or the middle of March, as I recall. 
544 
1 We discussed some other pleasantries and 
2 common goals or common acquaintances. That's the gist 
3 of what I remember about that meeting. 
4 Q. Did you tell the JMS people at that 
5 meeting — 
6 MR. STEFFENSEN: Leading, your Honor. 
7 THE COURT: Complete the question. 
8 MR. MITCHELL: Thank you. 
9 Q. (BY MR. MITCHELL) Did you tell the JMS 
10 people at that meeting anything that you did not believe 
11 to be true? 
12 (Unintelligible.) 
13 A. No, I did not. 
14 Q. At the meeting did Dan Mehr indicate that 
15 anything that you had told these people was not 
16 accurate? 
17 A. No, he did not. 
18 Q. Did you know what information Dan Mehr had 
19 given the JMS people in his meetings with them prior to 
20 this meeting you've just described? 
21 A. No, I did not. 
[Trial Transcript 540:19 - 544:21} 
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16 (BY MR. MITCHELL) Now, after the meeting, when did you next 
17 have any communication with anyone associated with JMS? 
18 A. (BY MR. TAGGART) I believe it was the following day. I'm not 
19 positive of that time, but soon thereafter Pam called me 
20 on the telephone. 
21 Q. Can you tell the Court what she said and 
22 what you said? 
23 A. She said, "Paul, I'm concerned about Dan 
24 Mehr. I want you to tell me about him. Please tell us 
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25 if there is anything about Dan Mehr that you should be 
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1 aware of that you couldn't say in front of him." 
2 Q. And what did you say? 
3 A. I told her that ~ well, let me be more 
4 specific. She asked me, "Is he honest, is Dan Mehr 
5 honest?" I said, "I believe Dan Mehr's an honest man." 
6 She said, "What about his performance?" I 
7 said, "Well, like other contractors, you know, he's slow 
8 and he's over budget." She goes, "Well, how do we deal 
9 with that? How would you recommend that we deal with 
10 that?" And I told her, I said, "If it were me, Pam," 
11 and I said, "I don't want to say anything bad about Dan, 
12 you know," but I said, but I got it bluntly, "if it were 
13 me, I would make very, very sure that you had a fixed 
14 price contract to move forward with him, that you would 
15 be very specific about what that contract includes." I 
16 said, "The other thing I would do is I would make sure 
17 that there was a finish date, a specific deadline to 
18 when he would be completed with his contract, and if he 
19 doesn't meet that contract, there would be a substantial 
20 penalty." And I said, "If you do that, you get it in 
21 writing, I think you can protect yourself and you should 
22 be okay." 
23 I said — we talked about change orders. I 
24 said, "I would be very careful to have a change order 
25 provision and make sure they're all in writing and all 
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1 approved before any work's done." 
2 Q. Okay. Did you have any other meetings with 
3 JMS people prior to the purchase? 
4 A. Yes. 
5 Q. When? 
6 A. Approximately the first week in December. 
7 Q. Okay. And where was that meeting? 
8 A. That meeting was in David Steffensen's 
9 office. 
10 Q. And who was present? 
11 A. Dan Mehr, Brian Steffensen, and David 
12 Steffensen. 
13 Q. And yourself? 
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14 A. And myself 
15 Q. And can you tell me what happened in that 
16 meeting and what was said and by whom? 
17 A. In the previous meeting we had discussed 
18 getting all of the sales information to these people, 
19 and so I had my secretary make copies of all of the real 
20 estate purchase contracts. And we updated and made sure 
21 that the sales report was accurate. And I took those 
22 things to the meeting. I handed copies of that — I 
23 took several other things with me as well and said, "Is 
24 there anything you want from my files that would be 
25 helpful to you?" 
548 
1 At that time I handed Brian personally a 
2 letter that I had written to Larry Russell cancelling 
3 his earnest money contract. His contract read that he 
4 was to close on ten lots ten days after being able to 
5 obtain a building permit with Springville City, and Dan 
6 had been working very closely with him to get him to 
7 close and he needed him to close. We had decided that 
8 we needed to kick him in the rear end and get him to 
9 close, so we sent him a default letter hoping that that 
10 would motivate him to close. We also wanted to find 
11 out, is he really going to close. So I gave a copy of 
12 that to Brian. 
13 There were a couple of other documents that 
14 they wanted, and I remember going to the copy machine, 
15 making copies of them, and turning them over to them. 
16 We also discussed — I remember Dan Mehr 
17 saying to Brian, quote, "Larry Russell is not going to 
18 walk away from these lots. He will sue us to make sure 
19 we sell it to him. He really wants these lots." You 
20 know, and that was a positive thing. And Brian said, 
21 "Well, that doesn't scare us. We deal with that all the 
22 time." 
23 We also talked about Kent and Lonnie and 
24 what they thought it was going to take to get Kent and 
25 Lonnie to come to an agreement. And I told them at that 
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1 time, quote, "I think you're going to have to hit them 
2 between the eyes with a two-by-four and probably sue 
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3 them in order to get their attention., Because we have 
4 not been able to get their attention sufficient enough 
5 to come to an agreement. We had many, many meetings 
6 with them but we have not come to a conclusion, and 
7 you're going to have to sue them to get them to come to 
8 a conclusion." Brian again said, "We're not afraid of 
9 that." 
10 Q. Let me have you look at Exhibit 31,1 
11 believe it is, which is a November 25, 1998 letter from 
12 you to Larry Russell. Is that correct? 
13 A. Yes. 
14 Q. And is this the letter you were referring to 
15 that you gave to Brian Steffensen? 
16 A. Yes, it is. 
17 Q. Anything else you recall about that second 
18 meeting? 
19 A. You know, the only thing I can convey to you 
20 is that--
21 Q. I just want you to tell me if there's 
22 anything else you recall that was said. 
23 A. I wanted to make sure that anything, any 
24 documents that they had — or any documents that I had 
25 or any information that I had, I wanted to make sure 
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1 that they knew that was available to them if they needed 
2 it or wanted it. 
3 Q. And how was the meeting left? 
4 A. The meeting was left that we're going to 
5 talk about this and we'll get back to you and let you 
6 know where we want to go with it. 
[Trial Transcript 545:16 - 550:6] 
Testimony As to What Taggart/CAT Knew and When They Knew It 
Mehr, Taggart and Cat knew the following, but did not disclose it properly to JMS: 
Taggart Was Not Your Ordinary "Silent/Passive Investor" - He Kept Himself Fully 
Abreast of What Was Going On, the Status of Work, the Cost of Work, and the Status of 
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Taggart has attempted to characterize himself as merely a passive, silent, financial partner 
to Dan Mehr. But, Taggart testified that he had over twenty-five years of experience as a real 
estate developer and home builder. Taggart Trial Testimony 353:13-367:8. Taggart testified 
that he was not your usual investor silent partner. Taggart Trial Testimony 442:20 - 443:1. 
Taggart was involved much more than he'd anticipated, more than as a mere "silent partner." 
445:6-11 
Taggart met and or talked with Mehr many times per week, sometimes multiple times per 
day. Taggart Testimony 445:1; 467:12-19 When Taggart talked with Mehr, he asked him 
detailed questions as to what was going on at the project. 446:2-9 Taggart reviewed all draw 
| | requests and made Mehr justify them, and by doing so became familiar with all work done on the 
project, work left to be done, and the cost of completing the project. 467:23 - 468:6; 468:9 -
470:7. 
Taggart and Mehr met in approximately September of 1998 at Taggart's home to prepare 
detailed cost projections to complete Hidden Ridge. Taggart had substantial input in identifying 
the work left to be performed and the anticipated costs of performing that work, and the numbers 
worked by Mehr and Taggart were shared with Hal Rosen and JMS. Mehr Trial Testimony 
812:11-815:25 Taggart visited the site in October of 1998, and it was essentially in the same 
state of completeness in late November and early December of 1998. Taggart Trial Testimony 
562:24-563:16 
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Water Problems - Under Ground Springs 
Exhibit P-22: January 22, 1998 Letter from Baucorp/Dan Mehr to Taggart and Coats 
"While installing the main sewer on the south east section of the project we have run into 
massive amounts of water that have a constant flow. The city will require us to handle the 
discharge of that water. The engineer will have to make their recommendation to the city to see 
how they will take care of that problem through additional piping or sump operation. This will 
also add additional cost to the project." 
Taggart admits being aware of this problem. Taggart Trial Transcript 421:19 — 423:2; 
472:24-473:3 
19 Q. Okay. Now, this is interesting. "While 
20 installing the main sewer on the southeast section of 
21 the property." Southeast. That would be down here, 
22 wouldn't it? 
23 A. Yes. 
24 Q. And the lay of land flows this way, east, 
25 that the park would be sloping, right? 
422 
1 A. Yes. 
2 Q. Okay. Now, "While installing the main sewer 
3 on the southeast section of the project, we have run 
4 into massive amounts of water that had a constant flow." 
5 Do you remember being aware in January of 1998 that 
6 you'd encountered massive water at that point on the 
7 project? 
8 A. I remember some discussion about it. 
9 Q. Okay. You received this letter, though, 
10 right? 
11 A. Yes. 
12 Q. And so you were informed by this letter of 
13 that fact, correct? 
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14 A. Yes. 
15 Q. Okay. "The city will require us to handle 
16 the discharge of the water. The engineer will have to 
17 make their recommendation to the city to see how they 
18 will take care of that problem through additional piping 
19 or sump operation. This will also add additional costs 
20 to the project." Do you remember that? 
21 A. Yes. 
22 Q. That was probably exciting, another issue 
23 that's going to add cost, right? 
24 A. That's correct. 
25 Q. Okay. And water, if it's discovered, can be 
423 
1 a significant problem, can't it? 
2 A. Yes, it can. [Trial Transcript 419:19-423:2] 
24 Q. And you knew about the water because that 
25 was disclosed in that letter that we talked about 
1 yesterday from Dan Mehr, we've got significant water 
2 problems. Right? 
3 A. Yes. [Trial Transcript 472:24-473:3] 
Dan Mehr admits being aware of this problem, and that it resulted in lower lot prices on 
several lots. Mehr Trial Transcript 781:15 - 782:7. 
15 Q. And you've discovered a serious water 
16 problem in approximately this part of the project, 
17 right? 
18 A. No, right down through there, right there 
19 down. Down, there's a lot of - on that corner there, 
20 major springs. 
21 Q. All right. 
22 A. Several of them. 
23 Q. And then later on as you're finishing up 
24 after JMS got involved, there were some also spring 
25 problems along here? 
1 A. Correct. 
2 Q. And those spring problems affected some 
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3 lots? 
4 A. Several lots. 
5 Q. And resulted in lower prices from those 
6 lots, right? 
7 A. That's right. [Trial Transcript 781:15-782:7] 
Neither Taggart or Mehr ever disclosed the water problems to JMS. Rosen Trial 
Testimony 214:14-17. 
14 Q. When you had your two-hour meeting with Paul 
15 Taggart on December 10th, 1998, did he tell you that the 
16 project had encountered severe water problems? 
17 A. No. [Trial Transcript 214:14-17] 
Compare with Taggert testimony in which he does not say that he disclosed anything 
about water problems. 
Water problems caused problems with Aspenwood lot sales, and resulted in $20,000 in 
supposedly "extra," unanticipated costs for "piping springs," Mehr Trial Testimony 781:15 -
782:7, 746:18-24. Rosen Trial Testimony 201:12-202:3 
15 Q. And you've discovered a serious water 
16 problem in approximately this part of the project, 
17 right? 
18 A. No, right down through there, right there 
19 down. Down, there's a lot of— on that corner there, 
20 major springs. 
21 Q. All right. 
22 A. Several of them. 
23 Q. And then later on as you're finishing up 
24 after JMS got involved, there were some also spring 
25 problems along here? 
1 A. Correct. 
2 Q. And those spring problems affected some 
3 lots? 
4 A. Several lots. 
5 Q. And resulted in lower prices from those 
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A. 
Q. 
A. 
6 lots,right? 
7 A. That's right. [Trial Transcript 781:15-782:7] 
18 Q. One of the reasons it went over is you had 
19 to do piping for springs, right? 
Yes. 
That was 10 to 20 thousand dollars, correct? 
Yes. 
That's why they call it Springville? 
Yeah, that's right. 
[Trial Transcript 746:18-24] 
12 Q. And what is your understanding as to - do 
13 you have any knowledge as to why lot sales turned out to 
14 be less than what was represented to you in your 
15 discussions with Dan Mehr and Paul Taggart? 
16 A. There are several reasons why lot sales were 
17 less. The sales to Americraft and Packard, they didn't 
18 purchase all of those, principally Americraft, and they 
19 had to sell those lots for less when we found another 
20 buyer than what they were committed to. 
21 We found problems with many of the lots. 
22 Water table problems, items such as that that hadn't 
23 been disclosed to us that we found out that we 
24 couldn't — they couldn't put basements in them or they 
25 had other problems, and so we had to discount the lots 
1 to sell them. Five of the lots were unsellable. 
2 Those were the principal reasons why the 
3 sales ended up being less. 
[Trial Transcript 201:12-202:3] 
Dirt Balancing - Railroad Lots 
Exhibit P-22: January 22, 1998 Baucorp/Mehr Letter to Taggert and Coats 
"There are areas where some of the sewer cannot be completed without extensive 
excavation. As we have discussed I had asked RB&G if they could provide me with the 
balancing of the dirt estimation ...." 
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The dirt balancing "problem" was obvious from the plans and specifications provided by 
Lonnie Oman to Taggart and Mehr, but Mehr and Taggart simply did not read and analyze them 
properly before buying the property: Mehr Trial Testimony, 780:3 - 781:14; Taggart Trial 
Testimony 406:20-415:3; 419:3-420:16; 429:9-12; 
3 Q. Okay. But my question was--let me go back 
4 to the question I had before. My question was, you had 
5 plans? 
6 A. Yes. 
7 Q. And those plans showed the depths and the 
8 grades --
9 A. Correct. 
10 Q. of where you were supposed to put your — 
11 A. That's correct. 
12 Q. — sewer and your water, right? 
13 A. Right. That was what we anticipated doing. 
14 Q. And then before you do that, you have a 
15 surveyor come out and put stakes in showing elevations 
16 so you know where ~ 
17 A. Correct. 
18 Q. - that's going to happen? 
19 A. Right. And that's when the discrepancy 
20 started. 
21 Q. All right. But that's when you saw it on 
22 site, correct? 
23 A. Right. 
24 Q. Okay. But knowing the topography and a 
25 careful review of the engineering design would have 
1 demonstrated that earlier. Wouldn't you agree with 
2 that? 
3 A. Yes, I would agree with that. 
4 Q. Okay. But wasn't just smacking you in the 
5 face -
6 A. No. 
7 Q. - until you did it, right? 
8 A. That's correct. 
9 Q. Did the work, okay. 
10 So you're struggling with the dirt problem 
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11 which you hadn't noticed earlier, right? 
12 A. Uh-huh. 
13 Q. Correct? 
14 A. Yes. 
[Trial Transcript 780:3-781:14] 
20 Q. Okay. Now, in this letter, the January 22nd 
21 letter, P-22, you see where it says, "This letter is to 
22 inform you of the progress and problems related to the 
23 Hidden Ridge Subdivision in Springville," correct? "The 
24 main sewer in the project is almost complete, and we 
25 anticipate starting the main water line in the next few 
1 days. There are some areas where some of the sewer 
2 cannot be completed without extensive excavation." Do 
3 you remember an issue coming up about extensive 
4 excavation to needing be done-
5 A. Yes. 
6 Q. — in January? "As we have discussed, I had 
7 asked RB&G." Who's RB&G? 
8 A. Rollins, Brown and Gunnell. 
% 9 Q. And who are they? 
^ 10 A. They're the engineering firm. 
11 Q. Okay. Are they the ones that did the dirt 
12 work? Did they do the dirt estimates of what would be 
13 needed in all this engineering for the project? 
14 A. They did all the engineering for the 
15 project. 
16 Q. Did they do the dirt report too? 
17 A. I don't know that. 
18 Q. Did you ever see a report from someone about 
19 the dirt? 
20 A. You mean the soils report? 
21 Q. Yeah. No, about this balancing thing -
22 A. No, I didn't. 
23 Q. — dirt balancing. 
24 A. No, I didn't. 
25 Q. How did you subsequently learn that what 
1 RB&G meant was that the dirt would balance over the 
2 whole project? 
3 A. Dan Mehr had told me that. 
4 Q. Okay. Did you ever confirm that with RB&G? 
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5 A. No, I didn't. 
6 Q. It says, "As we have discussed with RB&G, if 
7 they could provide me with the balancing of dirt 
8 estimation. They told me that they did not ever do one. 
9 We've always assumed from the sellers that all dirt was 
10 balanced and no out of ordinary movement of dirt would 
11 be necessary." Is that accurate? 
12 A. That's what we were represented from Lonnie 
13 and Kent. 
14 Q. Okay. Now, it sounds like Dan isn't 
15 discovering the problem with the dirt until January of 
16 1998. 
17 A. No, he knew that there was more dirt to be 
18 moved. This was additional over and above what we knew 
19 in the summer. This is work in process; and you're 
20 discovering things, as Pam can tell you, every week, 
21 every month. 
22 Q. Okay, let's proceed here. "They proceeded 
23 with the work and took a month to finish their 
24 calculations. They were having problems working some of 
25 the grades because they were originally trying to make 
1 the dirt balance over the whole project and not 
2 Phase 1." Do you recall that? 
3 A. Yes. 
4 Q. Okay. "This created several problems from 
5 the original drawings, and the contract that Aspenwood 
6 has with Baucorp will have to have extra charges added 
7 to it." Do you recall that? 
8 A. Yes. 
9 Q. "As provided in the contract, the estimate 
10 provided by RB&G for balancing will be added to and 
11 become a part of the contract." Do you recall that? 
12 A. He was asking for that, yes. 
13 Q. Okay. He goes on to say, "I provide the 
14 estimate here with this letter. The estimate is 
15 $73,826." So he's saying that's how much more money is 
16 going to be necessary to move dirt, right? 
17 A. Yes. 
18 Q. Okay. "This estimate does not include any 
19 fill that may be required to fill lots that are low." 
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20 Do you remember discussing that? 
21 A. Yes. 
22 Q. "These lots may include those along the 
23 railroad tracks and along the road to the cemetery." 
24 They were the lots that were low, right? 
25 A. Yes. 
1 Q. Now, in terms of moving dirt, you've got 
2 several things you need to do. You've got to ~ 
3 sometimes you have to lift roads up, sometimes you have 
4 to dig roads down, depending on grades, right? 
5 A. Yes. 
6 Q. And they calculate where sewer and water 
7 needs to be and storm drains to make the whole thing 
8 work, and that sometimes — and then they figure out how 
9 deep they have to cut in places or how high you have to 
10 grade. Is that correct? 
11 A. Yes. 
12 Q. And here on the road going southwest where 
13 the railroad's like this, there was a gully coming right 
14 through here, wasn't there? 
15 A. Yes. 
16 Q. Because there was a creek coming down the 
17 back of here that kind of came out through here, right? 
18 A. Yes. 
19 Q. And this project went from here steeply down 
20 and then came up here on the other side, right? 
21 A. Yes. 
22 Q. And since this road had to go up, up here, 
23 sewer and water was going to drain this way, right? 
24 A. Into the creek. 
25 Q. Clear out down here. 
1 A. Yes. 
2 Q. And so they had to calculate angles to get 
3 the sewer and water to flow down here, and that meant 
4 making this road, instead of having a road that goes 
5 like this and dipped, they had to bring it straight 
6 through, right? 
7 A. They had to mitigate the dip, yes. 
8 Q. All right, which means they had to raise it 
9 here? 
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10 A. Yes. 
11 Q. So that's why the needs for dirt, right? 
12 A. Correct. 
13 Q. Dirt had to be taken from someplace and used 
14 to lift this road up to the right height to be able to 
15 connect it, right? 
16 A. That's correct. 
17 Q. Okay. So dirt had to go there for that. 
18 And then was there some dirt that ended up being needed 
19 for this road over here? 
20 A. I don't recall. 
21 Q. Where else was dirt needed? 
22 A. The road coming off of lot 38. 
23 MR. STEFFENSEN: May I approach, your Honor? 
24 THE COURT: You may. 
25 THE WITNESS: Right here needed fill. 
1 Q. (BY MR. STEFFENSEN) Because this was higher 
2 than over here? 
3 A. It is. 
4 Q. Okay. Anyplace else? 
5 A. I don't recall. Those were the two major 
6 areas. 
7 Q. Now, you visited this site before May 22nd, 
8 1997? 
9 A. Yes. 
10 Q. All right. And saw the physical condition 
11 of the site in its raw, natural state, correct? 
12 A. Yes. 
13 Q. Is that true? 
14 A. That's true. 
15 Q. Okay. And you saw the plat that had been 
16 designed for it, correct? 
17 A. Yes. 
18 Q. And you had available to you the engineering 
19 drawings, did you not? 
20 A. Yes. 
21 Q. And from those drawings, you would know, you 
22 know, the slope of the roads and how the cuts would need 
23 to be, right? 
24 A. Yes. 
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25 Q. And you understand all of what that means, 
1 what I'm talking about, do you not? 
2 A. Yes, I do. 
3 Q. Okay. You especially have to note it on 
4 mountain subdivisions, don't you? 
5 A. Yes. 
6 Q. Where it's really hilly. Now, you realized 
7 this road is going to need to be built up, right? 
8 A. Yes. 
9 Q. Now, from your experiences as an developer, 
10 where did you think the dirt was going to come from on 
11 Phase 1 to build up that road and fill this 
12 (unintelligible)? 
13 A. The park. 
14 Q. They were going to dig a hole here? 
15 A. They were going to — yes. Not a hole. The 
16 park was significantly higher ground than the ground 
17 below. They were going to lower that. I don't remember 
18 the exact amount, but enough dirt was in that park to 
19 fill the holes. 
20 Q. Then why didn't you just do that instead of 
21 incur all this extra cost? 
22 A. They did that. The cost wasn't getting— 
23 buying the dirt. Dirt's cheap. The cost is in moving 
24 the dirt. 
25 Q. And compacting it, right? 
1 A. That's correct. 
2 Q. Okay. Now, but you knew that dirt was going 
3 to need to be moved. That wasn't a cost that you didn't 
4 foresee, was it? 
5 A. We were told that the dirt would balance, 
6 that there would be adequate dirt in Phase 1. 
7 Q. All right, I understand that. 
8 A. We did have to import some dirt. 
9 Q. Okay, I understand that. You knew there 
10 would be dirt there, but it had to be moved to do that, 
11 too, right? 
12 A. Correct. 
13 Q. You've had to pay for trucks to bring in 
14 fill before, right? 
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15 A. Yes. 
16 Q. You've paid the bill to move that, haven't 
17 you? 
18 A. Yes. 
19 Q. And that's not an expense that's unusual or 
20 unforeseen to you, is it? 
21 A. That's right. 
22 Q. All right. And so even if there's dirt 
23 here, how could you not foresee that there would be an 
24 expense moving it over there? 
25 A. There was an expense. 
1 Q. When you first saw it? 
2 A. We did. We didn't see — foresee as much. 
3 It was significantly more than we had anticipated. 
[Trial Transcript 406:20-415:3] 
3 THE COURT: Question. If you had engineers 
4 look at that and you understood those problems, why in 
5 July did you come to the realization that the dirt 
6 wasn't going to balance? Wasn't that simply an 
7 engineering calculation that you had some notice of and 
8 could have understood? 
9 THE WITNESS: Yes, it was. 
10 THE COURT: What happened? 
11 THE WITNESS: At the time that we were 
12 moving forward in July of'97, we believed through 
13 representations from Kent Hoggan and Lonnie Oman that 
14 those issues had been dealt with, and that the final 
15 engineering and final plat which needs to be approved by 
16 the city engineer as well, as a review engineer, was 
17 final. And it was. These happened as a result of 
18 changes where they found out mistakes had been made, 
19 according to Dan Mehr, miscalculations or mistakes. 
20 MR. STEFFENSEN: Let me follow up with that. 
21 May I, your Honor? 
22 THE COURT: Of course. 
23 Q. (BY MR. STEFFENSEN) Let me follow up with 
24 that. I mean, when the engineering was approved by the 
25 city, was all done ~ 
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1 A. That's correct. 
2 Q. - i n July of 1997, right? Because they 
3 signed this thing. 
4 A. That's correct. 
5 Q. And their engineers had looked at detailed 
6 calculations, the elevations - everything, right? 
7 A. That's right. 
8 Q. And so this was a design that you just give 
9 to a contractor and say, give me a bid; you review the 
bid and you say, go build it. Right? 
A. That's correct. 
Q. And you could have built it? 
A. That's correct. 
Q. And you knew everything that was required on 
that design at that time? 
A. That's correct. We had a fixed bid. 
[Trial Transcript 419:3-420:16] 
Q. No, okay. You knew there was dirt. You're 
an experienced developer. You knew what the dirt needs 
were, right? 
A. Correct. 
[Trial Transcript 429:9-12] 
The Railroad lots would need significant dirt and expensive compaction in order to be 
saleable. Taggart Trial Testimony 415:12-419:1 The Railroad lots were a problem and Taggart 
did not know what to do with them. Taggart Trial Testimony 473:12 - 17. 
11 Q. (BY MR. STEFFENSEN) Now, when roads are 
12 built, you understand from your experience that there 
13 are strict rules about how compact that underlayment has 
14 to be to hold up the road, right? 
15 A. Yes. 
16 Q. And that the city's engineers design these 
17 required compaction in layers, correct? 
18 A. Yes. 
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19 Q They're called lifts, right? 
20 A. Yes. 
21 Q. How am I doing? 
22 A. That's amazing. 
23 Q. And one to two feet max lift? 
24 A. Or less. 
25 Q. Or less? 
1 A. Yes. 
2 Q. What does that mean? If you're compacting 
3 in lifts at a 12-inch lift, what does that mean? 
4 A. It means that you have to bring dirt in and 
5 be able to compact it to a 90, typically a 98 percent or 
6 96 percent compaction before you can put another lift on 
7 it, another level of dirt on it. 
8 Q. It has to sit for a little bit, doesn't it? 
9 A. Well, or it has to be compacted. 
10 Q. Tested? 
11 A. Physically compacted. 
12 THE COURT: How do you do that? 
13 THE WITNESS: There are several different 
14 ways to do that. Usually the typical way is that you 
15 run very heavy equipment over it, and you just run it 
16 over and drive over it and over and over it until it's 
17 compacted. 
18 THE COURT: Do you use a steam roller or 
19 just a big truck? 
20 THE WITNESS: Usually big trucks are much 
21 cheaper and they do it much more quickly. 
22 Q. (BY MR. STEFFENSEN) And then in order for 
23 the city, especially in Utah, to approve a road, you've 
24 got to have inspection reports for each lift showing 
25 that they've measured the compaction on each lift before 
1 — and passed before the next lift is put on, right? 
2 A. That's correct. 
3 Q. So you put down 12 inches, you have to mash 
4 the heck out of it, you have to get it tested to make 
5 sure it is compact enough, then you do it again, 
6 correct? 
7 A. Yes. 
8 Q. And if you've got a fill 30, 50 feet along 
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9 here, it takes you a while to do that, right? 
10 A. Yes. 
11 Q. And it's expensive, isn't it? 
12 A. Depends on your bids. There's quite a 
13 range. 
14 Q. It costs money? 
15 A. It costs money, yes. It's not cheap. 
16 Q. Now, there's a different requirement for 
17 homes than roads, isn't there? 
18 A. Yes. 
19 Q. But there is a requirement for lots, or for 
20 fill for homes? 
21 A. Yes. 
22 Q. So you knew that these — this ground here 
23 fell off. The natural - 1 mean, we saw it on the 
24 video. Maybe you didn't see it. But this road is high, 
25 falls off here to this side, and it falls off there and 
1 comes up to the railroad, right? 
2 A. Yes. 
3 Q. And how deep is that? 
4 A. I don't recall. Maybe as deep as 15, 20 
5 feet. 
6 Q. High as this ceiling? 
7 A. At least, yeah. 
8 Q. Okay. And so the same type of thing, before 
9 Springville City would allow people to actually put a 
10 house on these lots, they were required to fill, the 
11 appropriate type of fill procedures be followed in how 
12 the fill was done, right? 
13 A. To some degree, yes. 
14 Q. So you can't just bring dirt, dump it in — 
15 A. No. 
16 Q. and fill it up, can you? 
17 A. No, not if you want to build on it. 
18 Q. Not if you want to build on it. And you 
19 intended and thought that these lots would be built on, 
20 right? 
21 A. Yes. 
22 Q. Okay. Nothing that you didn't know and 
23 foresee back in 1997, right? 
24 A. Not in that situation. 
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25 Q. Okay. Nothing that you didn't know in 
1 November and December of 1998, right? 
2 A. That's correct. 
[Trial Transcript 415:11-419:2] 
12 Q. And you knew that the railroad lots were a 
13 problem, didn't you? 
14 A. Yes. 
15 Q. Okay. And you didn't know what to do about 
16 those railroad lots, did you? 
17 A. We hadn't decided what to do with them. 
[Trial Transcript 473.12-17] 
JMS remembers Mehr and Taggart assuring them that they did not need to worry about 
the Railroad lots because they were all "sold." In fact, those Railroad lots were not sold. 
Mehr and Taggart never disclosed to JMS that those lots needed significant and expensive 
compaction. Rosen Trial Testimony 207:19 - 210:7 Because of the expense of filling and 
compacting those lots, Aspenwood cannot even give those lots away. Rosen Trial Testimony 
213:21 - 214:13; 201:12 - 202:3. This alone amounts to $200,000 in lost expected sales (5 lots 
times $40,000). 
19 Q. Before we looked at the video, Mr. Rosen, we 
20 were talking about — you were giving testimony about 
21 the reason the lot sales were lower, and from looking at 
22 the video, could you describe for the Court what the 
23 problem was with the five lots that you testified were 
24 unsalable? 
25 A. There's a gully that runs across the 
1 detention basin, which is lots 78 and 77. The stream 
2 runs kind of from lot say 75 and through the backs of 77 
3 and 78 and then under the road, and you probably need to 
4 go further north, like yeah, like into lot 161. There 
5 were 160 -- starting at 159 and up to 163. 159 and 163 
6 are mostly filled in and level. 160, 161, 162 are down 
7 in a gully. 
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8 Q. That's the part that goes down --
9 A. Right. We were told that, in fact, even as 
10 recently as a year ago that 159 and 163 had been 
11 compacted when that dirt had been brought in, and with 
12 just a little bit more dirt, those two could be used. 
13 We had an engineer go out and look at it, and he said 
14 no, it hadn't been compacted. 
15 So at this point we have not been able to 
16 sell them. Had several people look at them and look at 
17 what they could do, and they've turned them down to this 
18 point. 
19 Q. Would the buyer of either of these two lots 
20 have problems with (unintelligible) and compacting? 
21 A. Yes. The same buyer that bought both of 
22 those and lot 77 had to drive pylons down as far as 100 
23 feet to support the structure of the house. 
24 Q. How much did that cost? 
25 A. I don't recall what he said. It was 25 or 
1 30 thousand dollars. 
2 Q. Did you ask that same buyer if he would be 
3 interested in buying these lots over here? 
4 A. Yes. 
5 Q. What was his response? 
6 A. He hasn't signed up. 
7 Q. Now, was anything told to you by Dan Mehr or 
8 Paul Taggart that would lead you to believe that those 
9 lots would be unsalable? 
10 A. No. 
11 Q. What was your understanding would happen 
12 with those lots after your discussions with Dan Mehr and 
13 Paul Taggart? 
14 A. Well-
15 MR. MITCHELL: Objection. Compound, your 
16 Honor. 
17 THE COURT: Please reframe. 
18 Q. (BY MR. STEFFENSEN) From your discussions 
19 with Paul Taggart, did he tell you anything about those 
20 lots? 
21 A. Well, when we had a meeting with him we 
22 asked him about it. We knew that there was a hole 
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23 there, and we were told that there was dirt from Phase 2 
24 that could be used to fill those lots up. And we knew 
25 that there was going to have to be some compaction, 
1 there was going to have to be some work there, but that 
2 the dirt could come from the project itself and wouldn't 
3 have to be hauled in from off site. 
4 Q. Were you told that the expense of hauling in 
5 the dirt and compacting it would be more than the value 
6 of those lots? 
7 A. No. 
[Trial Transcript 207:19-210:7] 
21 Q. (BY MR. STEFFENSEN) Mr. Rosen, do you have 
22 any — has JMS attempted to sell those lots? 
23 A. Yes, they have. 
24 Q. Have any buyers come forward willing to pay 
25 the purchase price that was represented — at the time 
1 that JMS entered into the agreement with C.A.T. on 
2 December 17th, 1998, has anyone come forward and been 
3 willing to pay that purchase price? 
4 A. No, they haven't. 
5 Q. What is the lowest price that you have 
6 offered to sell those lots to a third party? 
7 A. A thousand dollars a lot. 
8 Q. Did that purchaser agree to purchase the 
9 lots for that thousand dollars? 
10 MR. MITCHELL: Objection, your Honor. 
11 Hearsay. 
12 THE COURT: Overruled. He can testify. 
13 A. No. 
[Trial Transcript 213:21-214:13] 
12 Q. And what is your understanding as to — do 
13 you have any knowledge as to why lot sales turned out to 
14 be less than what was represented to you in your 
15 discussions with Dan Mehr and Paul Taggart? 
16 A. There are several reasons why lot sales were 
17 less. The sales to Americraft and Packard, they didn't 
18 purchase all of those, principally Americraft, and they 
19 had to sell those lots for less when we found another 
20 buyer than what they were committed to. 
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21 We found problems with many of the lots. 
22 Water table problems, items such as that that hadn't 
23 been disclosed to us that we found out that we 
24 couldn't ~ they couldn't put basements in them or they 
25 had other problems, and so we had to discount the lots 
1 to sell them. Five of the lots were unsellable. 
2 Those were the principal reasons why the 
3 sales ended up being less. 
[Trial Transcript 201:12-202:3] 
Prisbrey Loan 
In order to raise the money to pay the $1300 per lot electrical hookup charge for Phase I, 
Aspenwood borrowed $120,000 from Carl Prisbrey. Taggart, CAT and Mehr knew about this, 
but made no disclosure of this outstanding loan to JMS. Hal Rosen testified that no disclosure of 
^ the Prisbrey loan was ever made to JMS by either Taggart or Mehr. 
15 Q. Tell the Court about that. 
16 A. I don't recall exactly when this — this was 
17 sometime later. But Prisby came up because when we 
18 found out that Aspenwood had borrowed money from I 
19 believe his name is Carl Prisby, that there was some 
20 land in Roy that had been put up as collateral for that. 
21 The purpose of it was to fund the additional electrical 
22 work that had to be done that's already been talked 
23 about, the difference between the $300 per lot that UP&L 
24 often has versus the $ 1,300 that Springville City was 
25 requiring. 
168 
1 Q. Electrical hookup fee? 
2 A. Right. So they borrowed money from him to 
3 do that. At the time we had acquired the interest of 
4 Aspenwood, we hadn't heard of Carl Prisby, we hadn't 
5 heard of any note that was due him or liability that was 
6 due him. That's something that came later. 
7 Q. So when you met with Paul Taggart on 
8 December 10th, 1998, and asked him what was due on this 
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9 project, did he tell you anything about the Carl Prisby 
10 loan? 
11 A. No. 
12 Q. Okay. Did Dan Mehr ever tell you anything 
13 about the — previous to that about the Carl Prisby 
14 loan? 
15 A. No. 
[Trial Transcript 167:15-168:15] 
Taggart Knew That Delays Could Cause the Builders to "Look Elsewhere" for Lots 
As an experienced builder, Taggart knew that the Builders budget and plan to purchase 
certain lots and build and sell houses on those lots during a particular sales season. And, if those 
lots are delayed in being completed, the Builders naturally would "look elsewhere" for lots. 
Taggart Trial Testimony 489:15 - 491:6; 520:5-10; See also, Mehr Trial Testimony 797:19 -
799:17. Taggart knew that if sales were delayed, the project would be in serious trouble. 
474:9-21. 
15 Q. Okay. Now, you've been a builder, haven't 
16 you, Mr. Taggart? 
17 A. Yes. 
18 Q. And you understand and you've sold to 
19 builders, haven't you? 
20 A. Yes. 
21 Q. And you're familiar with these big builders 
22 and how they plan for the future and when they need 
23 lots, are you not? 
24 A. Yes. 
25 Q. And as businessmen they plan out, these 
1 larger companies, what their production and sales are 
2 going to be over the next at least 12-month period, 
3 don't they? 
4 A. Yes. They do forecasts. 
5 Q. They do forecasts. And when they come to 
6 you to buy lots, they have in mind how many they're 
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7 going to need given their projections of how many 
8 they'll sell during that time period, don't they? 
9 A. Yes. 
10 Q. And then they're negotiating with you as a 
11 seller of lots, saying, well, if you're going to have 
12 some during this time frame, then I'm interested in 
13 buying, right? 
14 A. That's correct. 
15 Q. And you've had those kinds of conversations, 
16 right? 
17 A. Yes. 
18 Q. Now, if you commit and enter into an 
19 agreement with them to sell lots to them for that time 
20 period, if you can't deliver those lots when they need 
21 them, what does that do to their planning? 
22 A. It disrupts it. 
23 Q. And they don't have product to sell, do 
24 they? 
25 A. That's correct. 
1 Q. And if they don't have product to sell from 
2 your subdivision, what are they forced to do to cover 
3 themselves? 
4 A. One of the ways would be to look elsewhere. 
5 Q. Look elsewhere and buy other lots, isn't it? 
6 A. Yes. 
[Trial Transcript 489:15-491:6] 
5 Q. (BY MR. STEFFENSEN) Now, i f - we talked 
6 about builders projecting when sales need to close and 
7 that it's well known that there's a delay being able to 
8 deliver those lots, that those builders may well have to 
9 look elsewhere. Do you remember your testimony on that? 
10 A. They may. [Trial Transcript 520:5-10] 
19 Q. Okay. Now, you're a builder and have been a 
20 builder, right, Mr. Mehr? 
21 A. I am, have been. 
22 Q. And you understand from your own experience 
23 and your own ~ as a builder that builders forecast out 
24 in the future what their needs for lots will be, right? 
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25 A. Right. 
798 
1 Q. For instance, they'll look out a year and 
2 say, we think that we're going to sell 25 houses this 
3 year; we sold so much last year, we think the markers 
4 this much, and we think we can sell this much next year, 
5 right? 
6 A. Yes. 
7 Q. And then they look around to try and find 
8 lots to buy upon which to build the houses they sell, 
9 right? 
10 A. That's correct. 
11 Q. They don't develop the lots. Well, some 
12 develop lots, but the building portion, you buy a lot, 
13 it's like a raw material of your product, correct? 
14 A. Right. 
15 Q. I mean, the lot is just the same as the 
16 cement, the lumber, the electrical stuff — it's just a 
17 raw material that they create into a house that they can 
18 sell? 
19 A. It's a component of the home. 
20 Q. It's a component of the home. Now, when 
21 they — when they negotiate to purchase lots, when you 
22 negotiated to purchase lots for a particular developer 
23 or project, was it important to you to have a good idea 
24 as to when the lots would be available for you to start 
25 building? 
799 
1 A. Yes. 
2 Q. And why is that? 
3 A. Because you need to know when you can build 
4 to project your costs, project the bank loans and tell 
5 the bank when they need to be ready to take down lots, 
6 pay for them. 
7 Q. And what about your sales arm that's out 
8 selling the homes? 
9 A. Well, certainly the sales agents need to 
10 know which lots they have to sell and what's coming up 
11 so they can anticipate advertising, so on and so forth, 
12 gear up costing for the project. 
13 Q. What if you've relied and planned on being 
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14 able to close and build upon a certain number of lots in 
15 a particular subdivision at a particular time but then 
16 it's delayed and you can't close on those? What impact 
17 does it have-
[Trial Transcript 797:19-799:17] 
9 Q. Okay. And as long as the development 
10 inside, the improvements and developed infrastructure 
11 inside, the off-sites were done in time for these sales 
12 to start closing, and the off-sites got there in time, 
13 you'd be all right? 
14 A. That's correct. 
15 Q. Okay. Now, but if it delayed and that put 
16 off those sales, then you faced serious trouble, right? 
17 A. That's correct. 
18 Q. Because, just as has been discussed, there 
19 won't be those sales to hold this up and this project 
20 would collapse, right? 
21 A. We'd be in serious trouble. 
[Trial Transcript 474:9-21 ] 
Taggart Knew that the Builders Would Not Close Until the Water and Sewer Was Done 
Taggart knew that the Builders needed the off-site water and sewer brought to the project 
in order to get occupancy permits. He knew that they were getting tired and concerned about 
promised offsite improvement completion dates not being met. By September and October of 
1998 he knew that they were not going to close until Sewer was completed. He knew for sure by 
November 15, 1998, that Russell Packard was not going to close until the sewer was complete. 
Taggart Trial Testimony 485:3 - 488:25 
3 Q. Let's look at page 305 of your deposition. 
4 At the very bottom of that page, and I'll begin at line 
5 24. Would you read along with me? 
6 A. Yes. 
7 Q. "Okay. Were you - had you received any 
8 complaints from any of the purchasers that you're aware 
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9 of at any time up and through November of 1998?" 
10 Answer, "The purchasers of the — yes, we had." 
11 Question, "What kind of complaints?" Answer, "People 
12 wanted to get under construction. The city wouldn't 
13 allow building permits until water, the fire hydrants 
14 were activated and water was on site. And people were 
15 concerned that they would have to close on lots that 
16 they couldn't get building permits on." 
17 Question, "How were you made aware of these 
18 concerns?" Answer, "It was in their contract." 
19 Question, "Their concerns were in their contract?" 
20 Answer, "No. The closing dates were tied to obtaining 
21 building permits on some of these contracts." 
22 Have I read that correctly so far? 
23 A. Yes. Y o u -
24 Q. Question ~ please, there's not a question 
25 pending. 
1 A. Certainly. 
2 Q. Question, "Well, the ones that didn't have 
3 to close until they could get building permits wouldn't 
4 have a complaint except for delay, because they didn't 
5 have to close till they got building permits, right?" 
6 Answer, "No." Question, "Explain." Answer, "Because 
7 there was water to some of the buildings along that 
8 Fourth East, okay, which allowed them to get building 
9 permits. The sewer line, which was several miles, 
10 needed to be finished before they could flush toilets. 
11 And so even though you could get a building permit" — 
12 I'm going to read that again. "So even though you could 
13 get a building permit, if their house was there finished 
14 ready for someone to move into and they couldn't flush 
15 toilets, they couldn't get an occupancy permit, which 
16 would cost the builder an awful lot of money in interest 
17 to sit on a house and wait for sewer." 
18 Question, "So by November of 1998 you were 
19 aware that the builders had these kinds of concerns?" 
20 Answer, "Yes." Question, "How would you have been made 
21 aware of that?" Answer, "It didn't take a brain surgeon 
22 to figure that out." Question, "Did they call you on 
23 the phone? Did they write you a letter?" Answer, "Yes, 
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24 absolutely." 
25 Question, "Okay." Answer, "We had 
1 discussions. Said, great, I can get a building permit. 
2 Fine, if I build a house and I don't have a sewer, I 
3 don't want to take that risk." Question, "Uh-huh 
4 (affirmative)." Answer, "So therefore, I'm not going to 
5 close until I know I have sewer and when the sewer is 
6 going to happen." 
7 Question, "So who — who do you remember 
8 having these types of conversations with?" Answer, 
9 "Larry Russell." Question, "Larry Russell?" Answer, 
10 "His agent, I forget his name. His real estate agent 
11 with Dan Mehr and with Americraft. Those were the two 
12 that really had those issues, because they had multiple 
13 lot sales under contracts." Question, "Do you recall 
14 any specific contract, conversations you had with anyone 
15 acting on behalf of Americraft on this issue?" "Yes, 
16 Blaine Ballard and John Johnson." 
17 Have I read that correctly so far? 
18 A. Yes. 
m 19 Q. Question, "Okay. So you recall specific 
~ 20 conversations with Wayne Ballard and John Johnson?" 
21 Answer, "(Moves head up and down.)" "Question, "Were 
22 they telephone calls or on site?" Answer, "Both." 
23 "Okay, how many? Over what time period did you have 
24 those kinds of conversations?" Answer, "Two months." 
25 Question, "Which two months?" Answer, "September, 
1 October. 
2 Did I read that correctly? 
3 A. Yes. 
4 Q. Okay. Now, in mid November Russell/Packard, 
5 representative of Russell/Packard told you that they 
6 were not going to close, right? 
7 A. Dan Mehr told me that they weren't going to 
8 close. 
9 Q. Turn to page 312. 
10 A. It could be that their agent did, too. 
11 Q. All right. So now, earlier in November 
12 Russell/Packard had been telling you, yeah, we're going 
13 to probably close, okay. But then let's look at this, 
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14 starting on page 312 at line 22. "At some point in time 
15 did they change their rhetoric and say, oh, we're not," 
16 meaning close, "until this problem is solved?" Answer, 
17 "It was in the middle of November before they said, no, 
18 we're not going to close." 
19 Next page, line 4. 
20 Did I read that correctly? 
21 A. Yes. 
22 Q. Question, "So your recollection is by the 
23 middle of November they started saying, 'We're not going 
24 to close until this is solved?'" Answer, "Yes." Did I 
25 read that correctly? 
[Trial Trasnscript 485:3-488:25] 
Yet, Taggart never told JMS that Water and Sewer completion were of critical 
importance to the Builders, nor that the Builders were concerned about Sewer being completed. 
Rosen Trial Testimony 
Taggart Knew that Mehr Had Missed His Projections for Completing the Water Line 
Taggart had seen Mehr be late on work in general. Specifically, Taggart had seen Mehr 
miss the Thanksgiving projection for completing the Water line. This concerned Taggart greatly. 
Taggart knew that winter season was coming and could cause serious delays in completing the 
Water and Sewer work. Taggart Trial Testimony 495:6-16. 
6 Q. And carrying costs, right? Okay. Now, 
7 and — but by mid November it was clear that Dan was not 
8 going to be done by Thanksgiving with this water, right? 
9 A. That's correct. 
10 Q. And that concerned you a great deal, didn't 
11 it? 
12 A. Yes, it did. 
13 Q. And you knew that with winter coming on, the 
14 whole schedule of what might happen with that water and 
15 sewer could be affected by weather, right? 
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16 A. Yes. 
[Trial Transcript 495:6-16] 
Further, on or about December 11,1998 Taggart received a letter from Americraft, and 
had a conversation with John Johnson from Americraft, in which Taggart was informed that 
Americraft was "very concerned that the off-site sewer will not be completed by late February," 
and that a "knowledge of soil conditions" was imperative and that "digging test holes" should be 
done to see if the soil conditions would allow the projected/claimed progress rate of 400 feet per 
day. Exhibit P-32 (December 11, 1998 Americraft letter), Exhibit P-34 (December 18, 1998 
Americraft letter), Taggart Trial Testimony 568:4-9 
4 Q. Did you have a conversation a week prior to 
5 December 18th, 1999 with John Johnson? 
6 A. Yes, I did. 
• 7 Q. Okay. Did you discuss these things with 
W
 8 him? 
9 A. Yes, I did. 
[Trial Transcript 568:4-9] 
Yet, Taggart simply "trusted" Mehr's new projections that Water would be done by the 
end of 1998, or early January 1999, and the Sewer by mid-February 1999. Taggart did not share 
any of his own concerns or knowledge in this regard, or the concerns expressed to him by 
Americraft and Russell/Packard, with JMS. Rather, Taggart represented and warranted that 
Russell/Packard would close "10 lots now," and not later than the completion of the Water line a 
few short weeks later. There was no disclosure ever that closings would not occur until after the 
Sewer line was finished - even though Taggart knew that was the Builders' firmly held position. 
The Water line was delayed until later in January 1999, and the Sewer all the way until 
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May of 1999. This delay caused Russell Packard to refuse to close on any lots until May of 
1999, and Americraft to renege on purchasing lots because it had purchased lots elsewhere. 
Taggart Knew that He and Mehr Had Botched Cost Projections and Plan/Engineering 
Analyses 
Like the "dirt problem" referred to above, Taggart and Mehr either did in fact know about 
the supposed "garbage" and "electric hookup" problems when they caused Aspenwood to 
purchase Hidden Ridge - or should have known about them if they had simply properly and 
competently read the engineering plans and specifications and the soils/hazardous waste report 
made available to them by Lonnie Oman, and had properly quizzed Springville City about project 
requirements. Oman Trial Testimony 598:8 - 599:22; 602:2-17; 603:10-11; 605:17 - 606:4; 
Exhibit P-6 (Taggart's Handwritten Due Diligence Sheet on Hidden Ridge - Showing the 1300 ^ 0 
electrical hookup fee); Taggart Trial Testimony 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
1 
Q. And which engineers did you retain? 
A. Rollins, Brown and Gunnell. 
Q. All right. What did you have them do for 
you? 
A. They did the soils tests, they did the { 
environmental reports, they did the layout of the lots 
and how the lots would sit. They went to the zoning 
meetings with me and ~ 
Q. Did they do — did they work out the design 
and the grade calculations for the water and the sewer ' 
lines? 
A. Yes. 
Q. Okay. Did they prepare reports or drawings 
or designs to show that? 
A. Yes. 
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23 Q. You say that you obtained a soils report 
24 from them. Is that correct? 
25 A. Yes. 
1 Q. And an environmental report? 
2 A. Yes. 
3 Q. What was disclosed in the environmental 
4 report? 
5 A. Well, the city required one for the planning 
6 and zoning, and so they did their regular soils tests 
7 and so many soils tests throughout the property. And 
8 then they did the environmental for the property. 
9 Q. Now, by environmental, do they look for 
10 things on the property that might be adverse to the 
11 environment? 
12 A. Yes. 
13 Q. What was disclosed in any of those reports? 
14 A. On the environmental? 
15 Q. Uh-huh. 
16 A. On the environmental they found there was an 
17 old landfill site up on the ~ had been on the northwest 
18 corner. I think other than that, it was pretty well 
19 farm ground. 
20 Q. Okay. And was that in the environmental 
21 report? 
22 A. Yes. 
[Trial Transcript 598:8-599:22] 
2 Q. Okay. Now, did you meet with Mr. Taggart 
3 and share with him the information you had gathered 
4 about this project up to that point in time? 
5 A. We had a development book that I'd put 
6 together for the city, and I had given a development 
7 book to both — well, we put about 60 of these books 
8 together. These went to all the planning commission 
9 members, the city council. We gave them to anybody that 
10 wanted one. Dan Mehr had one, Paul Taggart, Kent 
11 Hoggan. The different department heads in Springviile 
12 City, all the planning commission members. Later on, 
13 all the city council members. 
14 Q. What were the things that you had put in 
15 that development book? What was in there? 
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16 A. Pretty well anything to do with getting it 
17 zoned. 
[Trial Transcript 602:2-17] 
10 Q. All right. Now, and you gave a copy of that 
11 to Paul Taggart? 
12 A. Yes. 
[Trial Transcript 603:10-12] 
17 Q. (BY MR. STEFFENSEN) Mr. Oman, do you recall 
18 whether this document discloses anything about the 
19 landfill? 
20 A. It does. 
21 Q. And that's your recollection? 
22 A. Yes. 
23 Q. Okay. When you interacted with Mr. Taggart, 
24 did you offer to make available to him all the 
25 information you had gathered? 
1 A. Yes. 
2 Q. Did he meet with you? 
3 A. Yes. 
4 Q. More than one occasion? 
[Trial Transcript 605:17-606:4] 
By November of 1998, Taggart knew that he and Mehr had "not noticed" the dirt 
balancing problem, the existence of the garbage dump and Springville City requirements as to 
project requirements, costs and fees — when they should have. Taggart also knew and believed 
that some of the work and/or costs which Mehr had previously claimed not to know about or 
anticipate, should have been known or anticipated. Taggart Trial Testimony 434:19 - 435:7. 
19 can see, unless we have some help either from Hoggan and 
20 Oman or an outside investor, we are in jeopardy of 
21 losing all of our money and time invested." Do you 
22 recall discussing that with Dan Mehr in January of 1998? 
23 A. Yes. 
24 Q. Was that your opinion also? 
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25 A. No. 
1 Q. Why is that? 
2 A. Because Dan Mehr had a different opinion 
3 than we did. 
4 Q. How was your opinion different? 
5 A. Our opinion was that some of these things 
6 were directly related to Dan Mehr and it should be his 
7 responsibility to remedy. And we'd already had at least 
[Trial Transcript 434:19-435:7] 
Taggart claims that he told Pam Watson that Dan Mehr had been "slow" and "over 
budget," but he expressly and affirmatively assured JMS that all such problems had been 
identified and that he and Mehr "had their arms around the project." He represented and 
warranted that there would be "no new problems," "no more surprises." Taggart Trial Testimony 
504:13-17; 505:10 - 506:11 Taggart did not warn JMS that he and Mehr had entirely missed 
work that needed to be done, and had therefore incorrectly projected their own costs. Taggart did 
not warn JMS about any of these possible problems with Mehr's and Taggart's ability to fully, 
completely and accurately project the amount of work which still needed to be completed on the 
project, and the anticipated costs of completing that work. 
13 Q. And you told the JMS people that you and Dan 
14 had your arms around the costs of this project, right? 
15 A. Yes, I did. 
16 Q. Okay. That you knew them, right? 
17 A. Yes. 
[Trial Transcript 504:13-17] 
10 Q. Okay. And that even though he'd been slower 
11 than anticipated and that you'd run into some problems, 
12 that you'd gotten your arms around them and identified 
13 them or solving them, right? 
14 A. We believed at that time ~ I believed at 
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15 that time from the information I was getting from Dan 
16 Mehr, because I asked him very specifically, Dan, we 
17 need to know if there's anything out there that we 
18 haven't discovered at this point in time that's going to 
19 have any impact or cost overruns or negative 
20 connotations or ramifications on this project. Because 
21 we had had a lot of problems, many problems. It was 
22 like, are we done, are we finished? What other 
23 surprises do you see out there? 
24 At that time he represented, and I was very, 
25 very specific, as you say, fiinneling this through my 
1 years of experience. I asked these questions to Dan all 
2 ofthefallof 1998, saying, Dan, if I'm going to be out 
3 talking to investors, if you're going to be out talking 
4 to investors, we need to know if there's any more 
5 potential land mines out there, because we do not want 
6 to be misrepresenting anything to anybody. And I 
7 believed from the representations made by Dan that in 
8 November of 1998 and December of 1998 that we absolutely 
9 didn't anticipate any more surprises and that we had our 
10 arms around all of the potential problems or land mines 
11 that could possibly be out there. 
[Trial Transcript 505:10-506:11] 
There is no question that Aspenwood had to do more work to finish up Phase I of Hidden 
Ridge than Mehr and Taggart had represented to JMS, and that this work cost more than what 
Mehr and Taggart represented to JMS that it would cost. Mehr claimed that part of the "extra 
work" was supposedly unanticipated "electrical conduit" and "road widening" requirements by 
Springville City. But, these are just examples of additional things that Mehr and Taggart 
"missed" and would have known and should have known if they had done an adequate, 
competent job of evaluating the project requirements and costs, or, in the alternative, but even 
more damning, given Mehr's testimony as to what he "believed" the true costs to complete the 
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project were referred to below, Mehr and Taggart really did know that the actual costs to 
complete would be approximately $400,000 and not the $118,000 that they intentionally led JMS 
and Rosen to believe and rely upon. 
Mehr and Taggart Led Rosen and JMS to Believe that Only $118,000 in Additional Work 
Needed to be Done on Phase I, When Mehr Testified that as of December 17,1998 He Was 
Aware of Over $334,200 in Work That Needed to Be Done 
Rosen's Exhibit P-38 embodies the cumulative information provided to JMS by Mehr 
and Taggart regarding the work remaining to be performed, the represented cost of performing 
that work, and the amount and timing of sales to the Builders. Rosen testified that the $ 118,000 
on that exhibit for work remaining to be performed comes from the representations and 
warranties of Mehr, independently confirmed by Taggart. 
Yet, under questioning by defendants' counsel Mehr testified that as of December 17, 
1998, he knew that the following work needed to be performed and at the following costs: 
- Sidewalks $60,000 Rosemwas disclosed 
to$70,000 738:18-739:3 840:10-23 
- Roads $ 100,000 Rosemnot disclosed 
to $150,000 739:23-740:2 840:24-841:3 
- Electrical Conduit $92,000 740:3-7 Rosemnot disclosed 
at this magnitude 
841:4-18 
- Street Lights $20,000 740:8-10 Rosenrwas disclosed 
but lumped in with 
misc. costs 
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Detention Basin $10,000 
— Street Signs 
Water Meters 
Subtotal 
$ 2,200 
$50,000 
740:11-12 
740:13-14 
Rosen:was disclosed 
but lumped in with 
misc. costs 
841:24-842:2 
Rosemwas disclosed 
but lumped in with 
misc. costs 
$334,200 to $394,200 
745:12-19;746:7-10 Rosen: not disclosed 
841:20 
Rosen: $118,000 
Mehr knew these matters and these costs as of December 17, 1998, but he deliberately 
chose not to disclose them to Rosen and JMS. Taggart confirmed Mehr's numbers, but this 
confirmation had to be knowing and/or reckless - or "deliberate" - given Taggart's experience, 
long involvement in and intimate knowledge of this project as detailed above. Further, given 
Taggart's intimate knowledge of Mehr and his tendencies to overlook requirements, it was at the 
very least negligent for Taggart to rely wholly on Mehr, as Taggart attempts to claim. 
Summary of Misrepresentations/Warranties/Omissions 
Sales - Amounts and Timing. 
When Taggart represented and warranted that the buyers were real and would close on the 
schedule that Rosen used for his Exhibit P-38 proforma, with Russell Packard closing "10 now," 
or not later than completion of the Water line by the end of December, 1998; and Americraft 
would close on their lots as projected, with 14 immediately; he was knowingly and intentionally 
lying. He knew that Russell Packard and Americraft were not going to close until the Sewer was 
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done, and that the Sewer would almost certainly not be done by the early March 1999 deadline 
that he and Melir had represented to JMS. 
Taggart tried to rehabilitate himself by claiming that he met with David Steffensen, Dan 
Mehr and Brian Steffensen early in December, 1998, and informed them of the November 25, 
1998 cancellation letter (Exhibit P-31). But Taggart's own testimony eviscerates this attempted 
"confession" by stating that he and Mehr almost immediately assured Brian Steffensen that 
Russell Packard wanted its lots and the cancellation letter was merely a ploy to motivate Russell 
Packard to more quickly close on its lots. Even assuming Taggart's story about this "second 
meeting" to be true (which plaintiff denies), the fundamental truth remains that Taggart still 
deliberately failed to disclose to JMS that both Russell Packard and Americraft by this time were 
• firm in their position that they would not close until the Sewer line was finished - many, many 
months off (which is an eternity for a developer with hundreds of thousands of dollars of 
expenses coming due each month); and that as a result JMS could not expect any sales to close 
until late Spring of 1999. 
Taggart also knowingly and intentionally lied hid the fact that the five Railroad lots were 
unsaleable. Taggart knew full well that they were not likely ever to be saleable given the high 
cost of filling and compacting them to meet the exacting standards of Springville City. Yet, 
Taggart failed to disclose this material fact. As a result, JMS was intentionally misled into 
believing that projected sales were more than $200,000 higher than they actually should have 
been. The effect of this misrepresentation alone almost entirely wiped out the entire projected 
profit on Phase I. 
yj
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Status of Project and Costs to Complete 
Taggart led JMS to believe that only the sidewalk, a small portion of road, and 
miscellaneous finish up work needed to be done to complete Phase I - and that all of that work 
would not cost more than $ 118,000. Neither Mehr nor Taggart disputed the figures on Rosen's 
Exhibit P-38 spread sheet. Rosen's testimony in this regard is unrefuted. 
Yet, Taggart did not tell JMS that there were serious water problems that would cost in 
excess of $20,000 to pipe and would result in lower lot sales revenue - which was another 
knowing and intentional omission of material fact. 
Further, Mehr admitted "knowing" or "believing" that as of December 17, 1998, the true 
costs of completing Phase I was not the $118,000 that he and Taggart had led Rosen and JMS to 
believe, but was almost $400,000 (not counting the Water related costs). This knowledge is ^ P 
imputable to Mehr's principal/partner, CAT and Taggart whether CAT and Taggart knew about it 
or not. However, Taggart must have known, or was reckless and/or negligent in not 
independently investigating and making sure that Mehr was telling JMS and Rosen the truth. 
These intentional misrepresentations understated the true anticipated costs of completion by 
approximately $250,000 - clearly material. * 
Taggart Intended JMS to Rely on the Misinformation that he Allowed Mehr to 
Communicate and/or Which he Himself Expressly and Independently Ratified/Confirmed 
The evidence is overwhelming that Taggart knew that JMS was relying on him and his 
representations and warranties. It was reasonable for them to rely on Taggart. They had no duty 
to investigate further than they did. < 
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Conclusion 
The undisputed facts are clear and overwhelming. Taggart made numerous, critically 
material misrepresentations. He knew about the water problems, the unsaleable Railroad lots, 
that the Builders would not close until Sewer was done, that Sewer would not be done until some 
time later in the Spring of 1999, the costs to complete the project could not possibly be only 
$118,000, and the like. But he lied and/or hid the truth from JMS because he was a very 
desperate man in the Fall of 1998. 
Most of Taggart's misrepresentations and omissions were unquestionably knowing and 
intentional. A few were clearly reckless. The remaining were at least negligently made. 
At the very least, he obviously made material representations and warranties, intending 
• JMS to rely on them, which turned out not to be true. JMS is entitled to relief under the theory of 
breach of warranty on all issues where there is any question as to scienter. 
As a result, this Court should find that Taggart misrepresented many material issues of 
fact, with the intent of inducing JMS to take over CAT's financial responsibilities. JMS 
reasonably relied upon the representations and warranties. They are now unquestionably known 
to have been untrue. JMS has suffered serious and significant damages as a result. 
DATED this the day of May, 2001. 
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I hereby certify that on the 
Certificate of Service 
day of 
correct copy of the foregoing instrument to be 
delivered by fax and/or by )/~ courier; to: 
Burbidge & Mitchell 
Att: Stephen B. Mitchell 
130 East South Temple, Suite 2001 
Salt Lake City, Utah 84111-1103 
FAX 355-2341 
, 2001, that I caused a true and 
mailed, postage prepaid; and/or \/ hand 
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Brian W. Steffensen, P.C. (#3092) 
David C. Condie (#8053) 
Steffensen • Law • Office 
2159 South 700 East, Suite 100 
Salt Lake City, Utah 84106 
Telephone (801) 485-3707 
Attorneys for Plaintiffs 
IN THE THIRD DISTRICT COURT 
SALT LAKE COUNTY, STATE OF UTAH 
Aspenwood, L.L.C., JMS-Hidden, PLAINTIFF'S REPLY 
L L C , et al. SUPPLEMENTAL POST-TRIAL 
MEMORANDUM 
Plaintiffs 
v. 
C.A.T., L.L.C., 
Paul Taggart and John Civil No. 990911191 
Coats, Does 1-30 Judge Bohling 
INTRODUCTION 
As plaintiff pointed out in its closing argument, the Defendants vigorously attempt to 
distract the Court from the admitted facts through an assortment of strawman arguments, and 
other critically flawed arguments. The fundamental facts remain undisputed that Taggart and 
CAT represented and warranted to JMS: 
i. That 80 of the 97 lots were sold (and at specific prices) 
ii. That Russell/Packard would close "10 now," but not later than completion of 
Water a few short weeks away 
iii. That Americraft would close 14 
1 
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iv. That closing of the rest of the lots purchased by them would take place between ^^ 
December, 1998, and May-June of 1999 
v. Water would be done by end of December, 1998, early January, 1999 
vi. Sewer would be done by end of February, 1999, or early March, 1999 
vii. Buyers would not require Sewer to be done prior to closing on lots, but may 
require that Water be done 
viii. The project was essentially complete, with only sidewalk, some road work and 
miscellaneous finish up work 
ix. That although supposedly unforeseen problems had arisen earlier in the project, 
and there had been cost over runs, and Dan Mehr had delayed work and had some 
other problems, as of December, 1998, all problems were known and there would 
be no further surprises to JMS - including no further surprises with respect to ^ ^ 
Mehr and the scope and cost of the project 
x. There were approximately $320,000 in outstanding bills for work already 
performed 
xi. The cost of completing the remaining work on the project would be only about 
$118,000 
xii. All JMS would need to come out of pocket with to complete the project, given the 
represented status and timing of sales was $300,000 
xiii. Taggart said the only reason he was getting out was to spend more time on other 
projects - he told JMS that the project was so good, and so close to completion, 
and the work and costs so manageable, that he was seriously considering just 
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finishing it up himself (As damnable a lie as there ever was!) 
I 
w
 CAT, through Taggart and Mehr, made these representations and warranties to 
JMS with the specific knowledge and intent that JMS rely upon them in deciding whether to 
purchase CAT's interest in Aspenwood. Taggart and CAT had a pecuniary interest in the project 
and transaction. Taggart and CAT were in a superior position to know the facts surrounding the 
Hidden Ridge project. JMS reasonably relied upon these representations and warranties in 
deciding to enter into the December 17, 1998 agreement to purchase CAT's interest in 
Aspenwood and to take over CAT's obligations to provide future funding for Aspenwood's 
needs. 
Despite these express representations and warranties, the following turned out to be true: 
a. The buyers would not close when Taggart told JMS they would because they 
^ insisted on waiting for the Sewer to be done, and Americraft bought other lots and 
refused to close altogether on most of its lots 
b. The work to complete the project turned out to be much more than Taggart told 
JMS that it would be 
c. The cost of completing the project turned out to be over $200,000 more than 
Taggart told JMS that it would be 
d. Although Taggart was fully aware of the facts, Taggart did not tell JMS about the 
Water problems (which cost JMS approximately $40,000 in damages), that the 
railroad lots were worthless (which resulted in $200,000 in lost sales revenue) and 
that the Buyers had told him in September and October of 1998 that they were not 
going to close until Sewer was done (resulting in hundreds of thousands of dollars 
» 
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in carrying costs and lower sales prices) - Taggart never told JMS these critically 
.•It-- material facts 
e. Dan Mehr knew or believed as of December 17, 1998, that the actual costs of 
completing the project were almost $400,000 - while at the same time he and 
Taggart, on behalf of CAT, were leading JMS to believe that it would cost only 
approximately $118,000 to complete the project 
f. All of the supposed "extra" work on the project that caused the supposed "cost 
overruns" in the Spring of 1999 consisted of items which CAT, through Mehr and 
Taggart, either knew, or should have known if they had properly and competently 
inquired of the facts and City requirements (water piping, dirt moving, detention 
pond work, road work, electrical conduit) 
g. Taggart was intimately involved in the project (reviewed draws, inspected work, 
and had done a detailed proforma for US Bank and visited the site personally to 
inspect many times, including in October of 1998), and was or should have been 
aware of the status of the project, what was necessary to complete it and the 
reasonable cost to complete it. 
Clearly Taggart and CAT omitted to disclose material facts, and misrepresented other 
facts. Are they liable to JMS as a result? Absolutely. If for no other reason, Taggart and CAT 
are liable for BREACH OF WARRANTY. There is no scienter requirement. The warranties 
turned out not to be true, JMS reasonably relied, CAT intended JMS to rely, and JMS suffered 
damage - end of inquiry. But, there is much, much more. The evidence clearly showed areas of 
irrefutable intentional and knowing misrepresentations, areas of reckless misrepresentations, and 
< 
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at the very least, negligent misrepresentation. 
Clearly Knowing and Intentional Misrepresentations/Omissions 
The failure to disclose the water problems, that the railroad lots were worthless, that 
Russell Packard and Americraft were not going to close until the Sewer was completed, and that 
Mehr was unlikely to be able to complete the Water and Sewer when projected, were without 
doubt knowing and intentional misrepresentations/omissions. 
Reckless - Deliberate Disregard for the Truth - Misrepresentations 
Taggart and CAT go to great lengths to try and pin the blame for any misinformation on 
Dan Mehr. This is a problem for Taggart and CAT, not JMS, because Mehr was speaking for 
CAT. As their agent for the purpose of communicating information about the project to JMS, 
Taggart and CAT as principals are liable for the fraud and misrepresentation of their agent, Mehr. 
Further, Taggart and CAT had a duty to make sure that Mehr did not misrepresent any 
information to JMS in connection with JMS' purchase of CAT's interest in Aspenwood. Taggart 
and CAT cannot be "reckless" or act in "deliberate disregard" for the truth in connection with the 
information being provided on CAT's behalf to JMS by Mehr. The membership interest in 
Aspenwood which CAT sold to JMS was a "security" under Federal law. Taggart and CAT had 
duties of full and complete disclosure. 
CAT, through its manager and member Taggart, was intimately involved in this project. 
Taggart was an experienced developer. He knew - or SHOULD HAVE KNOWN - the true 
condition of this project. Neither he nor CAT can absolve themselves from any blame for the 
consequences of the many misrepresentations simply by blaming Dan Mehr. 
Mehr's admission at trial that he knew that the costs of completing the project were really 
5 
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going to be the $400,000 that they turned out to be was incredible. If Mehr knew that as of that 
time, then Taggart and CAT also knew - or should have known - the same. If Mehr had 
available to him sufficient information to be able to know the true cost, then the same 
information was available to Taggart and CAT. It was reckless and in deliberate disregard of the 
truth for Taggart and CAT to simply "trust" (if they did - Rosen and Watson testified that this 
was Taggart's number as well) Dan Mehr's $118,000 number to complete the project - and to 
assure JMS unequivocally that this was a good project and that there were going to be "no more 
surprises." 
Negligent Misrepresentation 
If it was not reckless and deliberate, it certainly was negligent for Taggart and CAT to 
"confirm" Mehr's representations and warranties on behalf of CAT without making sure that 
they were correct. Taggart and CAT had worked with Mehr for many years. They testified that 
they had seen Mehr "miss" things, take too long and have cost overruns. But, rather than say -
JMS, you had better not trust Mehr's numbers and projections; Taggart and CAT assured JMS 
that despite the past problems, they had all been solved. There were no longer any unforeseen 
problems. The remainder of the project will run smoothly, without any further surprises. 
Taggart and CAT "carelessly and negligently" made these false representations. Taggart 
and CAT could have, and should have, gone out and independently confirmed all of the critical 
information that was being represented and warranted to JMS and made sure that JMS was being 
told the truth. Taggart should have checked with the City regarding the road construction 
requirements, the electrical requirements, all of the work left to be done, and all of the costs of 
doing all of that work - before he confirmed to JMS that there were absolutely, positively not 
B^ 
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going to be any more surprises in these regards. It was careless and negligent (and likely 
reckless) for Taggart and CAT not to have done due diligence before confirming and ratifying the 
representations and warranties. As sellers of a "security" to JMS, Taggart and CAT had a clear 
legal duty to do so. 
No matter how you slice it, based on at least one, and often more, of the theories of 
recovery alleged in JMS' complaint, Taggart and CAT are unquestionably liable to JMS for the 
damages JMS suffered as a result of the false representations and warranties outlined above and 
in JMS'prior brief. 
Commentary On Various Arguments in CAT's and Taggarts Supplemenal Brief 
1. JMS did not want or need another project. Taggart and Mehr went out looking for 
new money because Taggart and Coats refused to put any more money in at a time when 
Hidden Ridge was in desperate straits. [Trial Transcript (Taggart) 427:3-427:24; Taggart 
Depo. v.III 73:7-20] Taggart and Coats considered Mehr their "partner," and knew that 
he was talking to JMS and other entities on CAT's behalf to try and get money. [Trial 
Transcript (Taggart) 498:19-23; (Coats) 587:16-17] They allowed and acquiesced in 
Mehr being their mouthpiece. They expressly clothed Mehr with authority to represent 
them and their Hidden Ridge project to JMS and other possible investor/purchaser 
entities. Taggart expected Mehr to try and "sell" JMS on purchasing CAT's interest in 
Aspenwood. Taggart himself met with JMS to try and "sell" JMS on purchasing CAT's 
interest in Aspenwood. As a matter of law, Taggart and CAT are liable for the actions of 
both of their agents, Mehr and Taggart. 
2. None of JMS' principals had any prior experience as developers in the Fall of 1998. 
Uu-\1 
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Defendants refer to JMS as "hard money lenders," and imply that the fact that JMS lent 
money at above-bank rates somehow necessarily means that JMS was knowledgeable 
about all of the intricacies of residential real estate development. The Court must resist 
the Defendants' request that it make this incredible, illogical leap. There is no evidence 
in this record that JMS or its principals had done anything other than make "hard money 
loans," i.e., at 18% interest with ten points, prior to the Fall of 1998. Hal Rosen testified 
that neither he nor Brian Steffensen, Pam Watson or Brent Watson had ever been 
involved in the development of raw ground into residential lots prior to the Fall of 1998. 
[Trial Transcript (Rosen) pp. 54; 64; 80; 161-163; (Watson) 224; 288; 305-306] There is 
nothing in the record to suggest otherwise. JMS' counsel, Brian Steffensen, exhibited in 
the Court room during trial a high degree of familiarity with residential development 
because of his experiences gained after the December 17,1998 transaction between 
JMS and CAT (In the two and a half years since the CAT transaction, JMS has been 
involved in the development and sale of approximately 350 residential lots. Prior to the 
CAT transaction, JMS had no experience). There is nothing in the record to suggest that 
Steffensen had any experience in real estate development prior thereto, and in fact he did 
not. Any conclusion or inference to the contrary is without factual or logical support. 
JMS and its principals were real estate development neophytes who were supposed to 
be nothing more than passive, silent money lenders - not active real estate developers. 
JMS only had $300,000 of its own money available to spend on Hidden Ridge. 
Rosen testified without refutation that JMS had available only $300,000 in funds to 
advance toward Hidden Ridge, and that this money had to be back to JMS by not later 
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than March of 1999 due to financial demands of the Meadowlands project in West Valley 
City. [Trial Transcript (Rosen) 102:1-12; 159:6-161:14] This meant that it was critical 
to JIMS' decision to purchase CAT's interest in Aspen wood that (a) the amount and cost 
of work left to be performed be entirely known (i.e., a sum certain), and that (b) sales 
revenues commence soon enough to pickup and pay the expenses before JMS' $300,000 
ran out. It was for this reason that Mehr and Taggart were grilled so extensively about 
the bills outstanding, the work left to be done, the amount of money needed to finish that 
work, and the timing and amount of lot closings. It was for this reason that JMS would 
not make its decision based only upon meetings and information provided by Mehr, but 
required a meeting with Taggart to get his independent confirmation of this critically 
important information. [Trial Transcript (Rosen) 105:15-106:12] All of the information 
conveyed by Mehr and Taggart in these regards was highly material to JMS' decision to 
proceed to purchase CAT's interest. [Trial Transcript (Rosen) pp 100-106]. 
4. Mehr Testified That He Was Not Present at the First Taggart/JMS Meeting. Dan 
Mehr complained in his testimony that JMS did not include him in their meetings and 
communications with Taggart. He testified that his feelings were still hurt as of the time 
of trial that he had been excluded from the meetings. [Trial Transcript (Mehr) 835:14-
837:17] Mehr did not recall being in any meeting with JMS and Taggart. [Trial 
Transcript (Mehr) 820:14-21] If Mehr had been present, he surely would have 
remembered it. He was owed, and in turn owed to third party creditors, the $320,000 
that was past due at the time. He was as desperate as Taggart to get someone to come in 
and buy out CAT and pay for the completion of Hidden Ridge. Mehr would never have 
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forgotten a meeting this important. Only Taggart testified that Mehr was present at the 
First Taggart/JMS Meeting. Rosen testified that Mehr was not present. His deposition 
testimony was consistent: he could not "picture in his mind" Mehr being at the meeting. 
[Trial Transcript (Rosen) 251:4-l 7] Pam Watson testified that Mehr was not present. 
[Trial Transcript (Pam Watson) 293:18-294:1] Pam Watson even remembers where 
people were sitting in the room. [Trial Transcript (Pam Watson) 301 .TO-17] Brent 
Watson testified that he was not present. [Trial Transcript (Brent Watson) 700-701] And, 
as indicated previously, most telling - Mehr testified that he was not present. Mehr was 
not present in the meeting, and all information given to JMS in that meeting came directly 
from Taggart's own mouth. Even if Mehr was present, Taggart confirmed all information 
conveyed to JMS and he and CAT are fully liable therefor. 
The First Meeting Took Place on December 10,1998. Only Taggart testified that his 
first meeting with anyone on behalf of.JMS occurred "around Thanksgiving" of 1998. 
This meeting was obviously a very important meeting to him. Likely the most important 
meeting during the time period - given how much trouble the project was in and how 
desperate he was to get out of it. Yet, his Day Timer contains no reference to any 
meeting with JMS in November. And, he produced no notes from December at all. 
Taggart's testimony is unconfirmed by any documents. Whereas, the Court knows that 
Rosen did not even start working with Mehr on the Hidden Ridge analysis until Rosen 
received a fax from Mehr consisting of Taggart's 1997 proformas on Friday, November 
20, 1998 (Rosen had been out of the Country for the first two to three weeks of 
November, 1998). Mehr testified that he clearly recalled a telephone conversation over 
Q 
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^ the Thanksgiving holiday (November 26 - 29, 1998) with Rosen (Mehr was vacationing 
at the Brighton Chalets) in which they were talking about Rosen's Hidden Ridge analysis. 
[Trial Transcript (Mehr) 809:4-22] Rosen testified that he and Mehr talked multiple times 
over many days. It is not possible, given this unrefuted testimony, for Rosen and Mehr to 
have had the many meetings, and for Rosen to complete the many iterations on his 
Hidden Ridge proforma before a supposed Thanksgiving meeting. Further, Pam Watson 
testified that on December 2, 1998 she requested a meeting with Paul Taggart and said 
she would not vote yes until she was "fully satisfied after meeting face to face with Paul 
Taggart." [Trial Transcript (Pam Watson) 292:8-294:1] The meeting was on December 
10, 1998, which is substantiated by her notes and her calendar. Rosen testified that his 
planner clearly shows that the meeting was on December 10, 1998, because he left early 
|k to give blood, but could not - so he crossed off the blood donation notation on his 
calendar - which is clearly seen on his December 10, 1998 page. [Trial Transcript 
(Rosen) 220:21 -221:13] The testimony of Rosen, Watson and Mehr - fully corroborated 
by their calendars and notes, removes any doubt as to when the first Meeting between 
Taggart and JMS took place - it was on December 10, 1998. 
6. Watson Testified Truthfully That She Did Not Receive Any Information from Mehr 
About Hidden Ridge, and That She Did Not Rely On Mehr. The defendants make the 
strawman argument that since it is clear that Mehr met with Rosen and provided Rosen 
with information about Hidden Ridge, Watson must have been lying when she testified 
that she did not receive any information from Mehr and did not rely on Mehr. The 
strawman falls because it is true: Watson did not meet with Mehr. There is no evidence 
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in the record that Watson met with Mehr and received any detailed information from 
Mehr about Hidden Ridge. It was Rosen and not Watson who had these meetings and 
received this information. Watson did not like Mehr. Watson did not trust Mehr. There 
is no evidence to refute this. Watson wanted to talk to Taggart, and would not agree to 
vote for JMS doing this deal without obtaining information and assurances directly from 
Taggart. [Trial Transcript (Pam Watson) 292:8-294:1] This is corroborated by Rosen's 
testimony. [Trial Transcript (Rosen) 215:21-216:13] There is no evidence in the record 
to the contrary. Watson did not receive any detailed information about Hidden Ridge 
before December 17, 1998 from Mehr. She looked to Taggart therefor. She relied on 
Taggart. She told Taggart that she distrusted Mehr and was relying upon Taggart. 
Watson was in all respects truthful in so testifying. 
7. Taggart's Telephone Conversation with Watson After the December 10,1998 First 
Meeting Advised JMS on How to Deal With Dan on JMS' Other Projects - Taggart 
Expressly Reassured JMS and Watson that There Were "No More Surprises" on 
Hidden Ridge. Watson telephoned Taggart after the First, December 10, 1998, meeting 
to specifically question him about Mehr. Watson clearly distrusted Mehr and wanted 
reassurance from Taggart about him. It is critical to realize that Taggart was told that 
JMS had other projects with Mehr that were going to begin in the Spring of 1999. 
Taggart told Watson that JMS should get fixed bid contracts, with penalties for delays, 
and then keep on top of Mehr with respect to these other projects. But, Taggart said that 
Mehr was honest (which induced JMS to trust Mehr's representations and warranties on 
behalf of CAT about Hidden Ridge) and that all problems with Hidden Ridge had been 
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discovered, that they had they "arms around" the project, and that there would be no more 
) 
surprises with Mehr on Hidden Ridge. [Trial Transcript (Taggart) 545:16-547:1 ] 
Contrary to these additional and/or renewed express representations, warranties and 
assurances, JMS did experience serious "surprises" with Mehr and the Hidden Ridge 
project (as to scope of work, cost of work, and delays in completing work - not to 
mention continuing misrepresentations/delays with and/or regarding sales). 
8. Rosen's Exhibit P-38 Constituted the "Minutes" of the First Ta^gart/JMS Meeting. 
CAT and Taggart had taken the depositions of Watson, Rosen and Mehr prior to trial. 
Then they listened to the trial testimony of Watson and Rosen as to what was represented 
and warranted to JMS about the critically material issues referred to at the beginning of 
this Reply brief. Yet, the defendants did not produce any testimony from either Mehr or 
| t Taggart to dispute the testimony of Rosen or Watson as to what happened prior to and 
then in the First Taggart/JMS meeting. Taggart admits that he was asked about, and 
provided/confirmed, detailed information in response to Rosen's and Watson's questions 
about the work that needed to be done, and the cost thereof; and about the amount and 
timing of sales. The Court asked Rosen whether Taggart ever indicated that he "did not 
know" the answer to any of JMS' questions. [Trial Transcript (Rosen) 131:9-15] Rosen 
testified that Taggart had an answer for all of the questions, and that he seemed fully 
knowledgeable. Rosen and Watson testified that Taggart was clearly trying to sell JMS 
on the project. Rosen testified that based upon the information provided and/or 
confirmed by Taggart, Rosen finalized the Hidden Ridge pro forma and saved it on 
December 16, 1998. [Trial Transcript (Rosen) pp 105-112] Rosen testified that this 
P 13 
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^^B Exhibit P-38 proforma was in essence the "minutes" of the First Taggart/JMS meeting. 
Pam Watson's notes of the meeting substantiated her testimony that Taggart testified that 
work left to be done was approximately $125,000 and that Russell/Packard would close 
10 lots "now," and Americraft 14 lots very soon. If Mehr and Taggart disputed any of 
this testimony, they could have done so at trial. They did not do so, and it stands 
unrefuted and essentially all admitted. 
9. Rosen Projected Only Four Closings in the Last Two Weeks of December, With the 
Bulk of the Closings to Commence in January. The defendants claim that JMS could 
not have relied on Taggart's representation and warranty that Russell Packard would 
close u10 now," but not later than completion of water, and Americraft would close 14, 
because Rosen only projected four closings for the time period between December 26, 
1998 and the end of that month. This is typical of the defendants' strawman arguments. 
Rosen testified that he took the information provided and backed it off a little and that his 
P-38 proforma was a conservative projection based on that information. Taggart testified 
that Russell Packard may wait until water was done in a couple of weeks. Rosen, 
therefore, did not project the heavy lot closings to begin until January - when the Water 
was warranted to be completed. Rosen's P-38 is, therefore, entirely consistent with what 
Taggart represented and warranted and is not evidence of any lack of reliance by JMS 
thereon. 
10. Mehr's January Update Letter to JMS Confirms The Fact That JMS Had Only 
Been Warned that Water Might Delay Closing - Again, Nothing is Said about 
Sewer. Mehr's letter to JMS in early January projects Water to be finished shortly, and 
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. that JMS would then see whether Russell Packard and Americraft will close lots. There 
I 
is no mention of Sewer being a problem. JMS was still being kept in the dark about the 
fact that the Builders were not going to close until the Sewer was completed. Taggart 
knew back in September and October of 1998 that the Builders were not going to close 
until Sewer was completed, but never told that to JMS. Not only was JMS misled about 
this matter before the December 17, 1998 agreement signing, but Mehr's representations 
to them after December 17, 1998, and all the way through March of 1999 kept JMS 
believing that Russell Packard and Americraft were soon to close. 
11. The December 17,1998 Agreement Documents the Fact that CAT had Been 
Obligated to Fund Aspenwood (Which CAT has Previously Denied Herein in Bad 
Faith). Earlier in this litigation, CAT vigorously denied ever agreeing to provide funding 
Ik for Hidden Ridge or any other projects. Yet, the December 17, 1998 agreement between 
JMS and CAT clearly memorializes this obligation, and that JMS was being induced to 
take over CAT's obligation to provide funding for Hidden Ridge. 
12. The Second Meeting Took Place After the December 17,1998 Agreement Was 
Signed, and Did Not Absolve Taggart and CAT from Liability for Prior 
Misrepresentations and Warranties. Taggart attempts to place his Second JMS 
meeting before the December 17, 1998 agreement was signed. The First Meeting took 
place on December 10, 1998. Taggart testified that the Second meeting was a week to ten 
days later. David Steffensen's testimony was that the meeting was most likely late in 
December. The only date from his day planner that it could have been before December 
17,1998, was on December 11,1998, but he did not believe that it occurred on that date 
» 
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^B because his planner showed that Dan Mehr was not present on that day - and Taggart's 
testimony is clear that he met with David Steffensen, Brian Steffensen and Dan Mehr. 
The meeting took place after December 17, 1998. As argued in JMS' previous brief, 
even if it did take place before December 17, 1998, Taggart's version contains no 
disclosure of the critical omissions regarding Water, Railroad lots, the Builders' refusal to 
close until Sewer was completed, and the like. In fact, the gist of the Second Meeting as 
testified to by Taggart is one of reassurance, not warning: "We are going to pressure 
Russell Packard to close now;" and, "Don't worry, Russell Packard won't give up their 
lots." There is no disclosure that JMS should plan on Russell Packard and Americraft 
not closing for five more months due to Sewer line delays - which is what Taggart knew 
was likely and should have disclosed to JMS. 
JMS Did not Learn of the Russell Packard Lawsuit Until the End of December, 
1998. Taggart testified that on or about December 10,1998, he told Brent Metcalf to 
give the Russell Packard lawsuit to Mehr. Mehr testified that he received it some time 
after December 10, 1998, and that sometime after that he told David Steffensen about it 
and asked David what he should do. When asked if he gave the lawsuit to Brian 
Steffensen, he testified, No, I am pretty sure that I gave it to David Steffensen. CAT did 
not question David Steffensen at trial about this specifically, but he testified about dealing 
with it around Christmas. From the Court file in that case (Exhibit 126D), Brian 
Steffensen did not enter his appearance on behalf of Aspenwood until January 5, 1999. 
Rosen and Watson testified that they did not learn about it until later in December, 1998. 
The Law Practices of Brian Steffensen and David Steffensen at all Times Relevant 
16 
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Hereto Were Separate Such that the Knowledge of One about a Matter is not 
Imputable to the Other. Defendants have adduced evidence that David Steffensen was 
Mehr's attorney for some time before the Fall of 1998, and that David Steffensen had 
been handling many matters for Mehr. And, Mehr testified that he gave the Russell 
Packard complaint to David Steffensen and not Brian Steffensen. The defendants want 
this Court to conclude therefore that what David Steffensen knows is imputable to Brian 
Steffensen, and then to JMS. The problem is that David Steffensen testified that his 
practice, as David W. Steffensen, P.C., was at all relevant times completely distinct and 
separate from Brian Steffensen's practice as Brian W. Steffensen, P.C. In fact, the 
Steffensen McDonald Steffensen letterhead specifically states: "An Association of 
Independent Professional Corporations Not a Partnership." As a matter of law and under 
the rules of logic, this Court cannot impute the knowledge of David Steffensen to Brian 
Steffensen absent specific testimony demonstrating that a particular piece of information 
and/or knowledge was in fact conveyed from David Steffensen to Brian Steffensen. 
JMS Was Not Initially Concerned About the Russell/Packard Lawsuit Because It 
Thought That it Was Only a Temporary Delay - JMS Had Been Led to Believe (Due 
to the Failure to Disclose That Russell Packard Was Not Going to Close Until Sewer 
Was Done) that Russell Packard Would Begin Closing as Soon as the Water Line 
was Completed, When JMS did learn about the Russell Packard lawsuit, it was initially 
not overly concerned because Mehr and Taggart had represented that the only thing that 
might delay closings was the completion of the Water line. Since the Water line was 
warranted to be completed by late December, 1998, or early January, 1999, this was seen 
17 
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as a short, two or three week delay. The lawsuit itself does not state that Sewer will be 
required, only sufficient construction to enable building permits. When JMS answered, it 
did what Taggart and Mehr said was the intent of the November 25, 1998 termination 
letter - attempt to scare Russell Packard into closing by countersuing to terminate the 
contract. Taggart had assured JMS that Russell Packard really wanted its lots and would 
not walk from them. 
Taggart and CAT's Strawman Arguments Cannot Be Allowed to Distract the 
Court's Attention from the Undisputed Testimony About Taggart's and CAT's 
Misrepresentations and False Warranties. CAT and Taggart make numerous 
strawman arguments which this Court must be sophisticated and disciplined enough to 
ignore and/or see through. For instance, CAT and Taggart argue that the Court should 
ignore their knowing and intentional omissions to disclose the water problems, the 
worthless railroad lot problems, and the fact that the Builders were not going to close 
until Sewer was done because JMS did not sue CAT and Taggart until June of 1999, or 
because Mehr testified that no one complained to him (even though both he and Watson 
testified that she complained about him and his misrepresentations continuously in the 
Spring of 1999, and called him a liar) about any misrepresentations. This is simply false 
logic. The most that can be drawn from this is that JMS suffered for a short, six month 
time period in silence. Nothing more can be concluded therefrom. JMS' counsel pointed 
out that JMS was totally occupied with trying to solve the problems, get the Water and 
Sewer lines done, complete the improvements, all so that sales could get going as best 
and as soon as possible. Once the dust had cleared and the dragons had all been pretty 
18 
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) 
much slain, JMS had time to start looking around for the culprits. 
> 
Conclusion 
After the dust settled, in June of 1999 JMS and Aspenwood sued Taggart, Coats and CAT 
for intentional, reckless and negligent misrepresentation, and for breach of warranty. At trial 
herein, JMS met its burden of proving that the aforementioned representations and warranties 
were made. JMS met its burden of proving that omissions of material fact were made. JMS met 
its burden of proving that JMS reasonably relied thereon, and that Taggart and CAT intended for 
JMS to rely thereon. JMS met its burden of proving that the representations and warranties were 
abysmally false. 
Taggart and CAT are guilty of intentional and knowing lies. Taggart and CAT are guilty 
of recklessness, carelessness and negligence in connection with the omissions and 
misrepresentations and warranties. This Court must not be distracted by the defendants 
strawman arguments. The fundamental facts are, incredibly, without dispute. Judgement for 
JMS is warranted and respectfully is requested, 
DATED this the 2 2 day of May, 2001. 
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Att: Stephen B. Mitchell 
130 East South Temple, Suite 2001 
Salt Lake City, Utah 84111-1103 
FAX 355-2341 
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Brian W. Steffensen, P.C. (#3092) 
David C. Condie (#8053) 
Steffensen • Law • Office 
2159 South 700 East, Suite 100 
Salt Lake City, Utah 84106 
Telephone (801) 485-3707 
Attorneys for Plaintiffs 
IN THE THIRD DISTRICT COURT 
SALT LAKE COUNTY, STATE OF UTAH 
Aspenwood, L.L.C., JMS-Hidden, PLAINTIFF'S REPLY 
L.L.C.,etal. SUPPLEMENTAL POST-TRIAL 
MEMORANDUM 
Plaintiffs (INCLUDING CITATIONS) 
v. 
CAT., L.L.C., 
Paul Taggart and John Civil No. 990911191 
Coats, Does 1-30 Judge Bohling 
INTRODUCTION 
As plaintiff pointed out in its closing argument, the Defendants vigorously attempt to 
distract the Court from the admitted facts through an assortment of strawman arguments, and 
other critically flawed arguments. The fundamental facts remain undisputed that Taggart and 
CAT represented and warranted to JMS: 
i. That 80 of the 97 lots were sold (and at specific prices) 
13 Q. Okay. Now, in the December 10,1998 
14 meeting, you were told during that meeting that 80 of 92 
15 lots were already sold, correct? 
16 A. Yes. 
17 Q. That 12 lots were unsold? 
1 
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18 A. Yes. 
3 Q. And you were told that that - that you 
4 would close ten a month, correct? 
5 A. Yes. 
6 Q. And that information all came from Dan Mehr, 
7 did it not? 
8 A. No. Dan Mehr was not at that meeting. All 
9 of that information came from Paul Taggart. 
10 Q. All of this information came at the meeting 
11 on December 10, 1998 at Brian Steffensenfs office. Is 
12 that what you're saying? 
13 A. Yes. 
[Watson 331:13-332:13] 
24 Q. Okay. And you told them that there were 80 
25 lots sold, right? 
1 A. Whatever the number was at that time. 
2 Q. It was 80, wasn't it? Didn't you tell them 
3 it was 80? 
4 A. I don't recall. What does it say? 
5 Q. Turn to 340. 
6 A. Approximately 80 or 70 something lots. 
[Taggart 503:24-504:6] 
Detail of $42,775 per lot price, see [Rosen 106:13 -107:21 ] 
That Russell/Packard would close "10 now," but not later than completion of 
Water a few short weeks away 
. . . . and that Larry Russell was due to close on 
13 ten lots now, in fact, he was past due and he should be 
14 closing any time, and that we were very disappointed 
15 that he wasn't closing, but he was waiting for the water 
16 line to be finished. We specifically talked about the 
17 timing for the water line to be finished. Again, I 
18 turned to Dan Mehr and said, Dan has talked to me and 
19 discussed that he will absolutely be finished by the end 
20 of the year, by the first of January. I said, "Dan, is 
21 that correct?" He said, "That's correct." 
2 
[Taggart 243:12-21] 
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That Americraft would close 14 
6 They talked about closings, when were 
7 closings coming up. I had received information from 
8 Americraft the first of the month on their closing 
9 schedule and shared that with them. I believe that 
10 there were approximately 14 lots that should close by 
11 the end of the year or the first part of January with 
12 Americraft, 
[Taggart 543:6-12] 
That closing of the rest of the lots purchased by them would take place between 
December, 1998, and May-June of 1999. 
11 Q. (BY MR. STEFFENSEN)Okay. Doing that math 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
1 
2 
3 
4 
5 
6 
7 
8 
9 
for $171,100, your four lots for December '98. 
A. 
Q. 
many 1 
A. 
Q. 
That's correct. 
Doing that math for January of 1999, how 
lots? 
That's 18 lots. 
Eighteen. Doing that same math for February 
of 1999, how many lots? 
A. That one's easy, because it's an even 
number. That's ten lots. 
Q. 
A. 
Q. 
A. 
Q-
A. 
Q-
A. 
Same thing for March of 1999. 
That's 14 lots. 
Same thing for April of 1999. 
That's the same as January, so it's 18. 
Okay. May of 1999? 
109 
That's 13. 
June of 1999? 
June has actually got two rows there, one 
for Phase 1 and then four lots that were in Phase 2. So 
the 170,000 has to do with Phase 2 lots, the 384 is nine 
lots. 
Q-
Phase 1 
A. 
Nine lots. And is that all of the lots in 
? 
That's correct. 
17 Q. (BY MR. STEFFENSEN) Where did you get these 
3 
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18 numbers of lots in creating this spreadsheet? 
19 A . I got them from Dan Mehr, confirmed by Paul 
20 Taggart. 
21 Q. Now, do you recall in your December 10th 
22 meeting specifically wanting to confirm when the lots 
23 would close, in his mind? 
24 A. Yes. 
25 Q. And what was his response? 
110 
1 A. This spreadsheet is a result of that 
2 meeting, so the response would be what is shown here. 
[Rosenl08:ll-110:2] 
Water would be done by end of December, 1998, early January, 1999. 
1 Q. Okay. Then under 12-2-98 meeting, this is 
2 another JMS meeting, correct? 
3 A. Yes. 
4 Q. Okay. And this says "Springville water line 
5 done in three weeks," correct? 
6 A. Yes. 
7 Q. That's what Dan Mehr told you, correct? 
8 A. Yes. 
[Watson 331:1-8] 
11 The off-sites, I knew that there was a sewer 
12 being done, and Paul verified to me that the sewer would 
13 in fact be done by February, sometime in February, and 
14 that the water would be done by the end of December. 
15 And I knew that there were building permits, but I 
16 didn't know that the builder couldn't start framing 
17 without the water. I didn't know that. 
[Watson297:ll-17] 
Sewer would be done by end of February, 1999, or early March, 1999 
25 Q. And what do you recall Paul Taggart told you 
1 about those issues? 
2 A. I recall that he confirmed that Dan would 
3 have it done, that that water was eminent, the sewer 
4 would be done in more than enough time before the homes 
5 were finished construction. 
4 
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6 Q. Do you recall that specifically? 
7 A. I don't. The two days that stand out, the 
8 water was supposed to be done by the end of December, 
9 and at that point there wasn't anything to say that it 
10 wasn't going to be done by the end of December, it was 
11 well underway. We'd talked about the sewer would be 
12 done in February 
[Watson 132:25-133:12] 
20 Q. Did you have discussions with Mehr about the 
21 off-site sewer and water, whether it connected to your 
22 projections or not? 
23 A. At different times, yes, we did have 
24 discussions, but they didn't have anything to do with 
25 the forecast on Hidden Ridge. 
231 
1 Q. And he told you that the off-site sewer 
2 would be done in late February 1999? 
3 A. Yeah, he guaranteed me it would be. 
[Watson 230:20-231:3] 
11 The off-sites, I knew that there was a sewer 
12 being done, and Paul verified to me that the sewer would 
13 in fact be done by February, sometime in February, and 
14 that the water would be done by the end of December. 
15 And I knew that there were building permits, but I 
16 didn't know that the builder couldn't start framing 
17 without the water. I didn't know that. 
[Watson 297:11-17] 
9 Q. Then it talks about the sewer line, how fast 
10 he can do the sewer line, and he's telling you it can be 
11 done by February 15 easy, correct? 
12 A. Yes. 
[Watson 131:9-12] 
22 We talked about the sewer line. He (Mehr) said he 
23 was under construction with the sewer and said that he 
24 would be finished with the sewer sometime the end of 
25 February or the middle of March, as I recall. 
[Taggart 543:22-25] 
5 
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vii. Buyers would not require Sewer to be done prior to closing on lots, but may 
require that Water be done 
6 They talked about closings, when were 
7 closings coming up. 1 had received information from 
8 Americraft the first of the month on their closing 
9 schedule and shared that with them. I believe that 
10 there were approximately 14 lots that should close by 
11 the end of the year or the first part of January with 
12 Americraft, and that Larry Russell was due to close on 
13 ten lots now, in fact, he was past due and he should be 
14 closing any time, and that we were very disappointed 
15 that he wasn't closing, but he was waiting for the water 
16 line to be finished. We specifically talked about the 
17 timing for the water line to be finished. Again, I 
18 turned to Dan Mehr and said, Dan has talked to me and 
19 discussed that he will absolutely be finished by the end 
20 of the year, by the first of January. I said, "Dan, is 
21 that correct?" He said, "That's correct." 
[Taggart 543:6-21] 
viii. The project was essentially complete, with only sidewalk, some road work and 
miscellaneous finish up work 
17 Q. Okay. Now, what - can you describe for the 
18 Court as a result of meetings that you had with Dan Mehr 
19 the information that you gleaned from him about this 
20 project when he was trying to sell you on deciding to 
21 purchase C.A.T.'s interest? What are the major points 
22 that you recall he told you? 
23 A. Well, I think part of what he told us was 
24 based on some concerns that we had. We had concerns 
25 about timing, we had concerns about doing another 
101 
1 project, and we already had two large projects to do. 
2 His point was that the Hidden Ridge project was 
3 essentially done. It needed some bridge financing to 
4 get it over a little hump, that the project was 
5 virtually sold out. 
6 And that was a big concern, because as Pam 
7 and Brent did their study in Utah County, they found 
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8 what they considered to be many more favorable projects 
9 than this one, at least Phase 1 of this project. Phases 
10 2, 3, and 4 they saw as favorable, but Phase 1 in the 
11 gully just didn't stack up to some of the others that 
12 they visited in Spanish Fork and Payson. But Dan's 
13 point was, it doesn't really matter. This one is sold. 
14 They were concerned that prices of the lots 
15 were too high compared to the other projects. Dan's 
16 point was that this is closer to B YU and Provo, 
17 therefore it was worth more. And also, once again, it 
18 was virtually sold out. We had guaranteed prices. We 
19 didn't need to worry about those other factors, because 
20 this project was virtually complete. It had a little 
21 bit of work left to do, it had some bills for work that 
22 had been already completed and needed to be paid, that 
23 it would be done in plenty of time for us to use the 
24 cash on the other projects that we already had - we'd 
25 already purchased. [Rosen 100:17 -101:25] 
8 Q. Is there any particular key that made the 
9 difference for you? 
10 A. I think the principal thing was that the 
11 sales were already there. The project was virtually 
12 sold out. And any of these projects that you do, you 
13 can control pretty much costs or that type of thing. 
14 Sales is often a thing that's out of your control. 
15 You're looking to others to come in and purchase. The 
16 fact that the sales were there for buyers to buy those 
17 lots, that was the clinch effect. 
[Rosen 140:8-17] 
10 Q. So you don't recall any engineering being in 
11 the additional work that was told you needed to be done? 
12 A. No. I mean, we were presented that this was 
13 a virtually complete subdivision. We had some sidewalk 
14 and some road work that needed to be finished when the 
15 weather cleared. 
[Rosen 156:10-15] 
24 Q. Would you please turn to page 40, Volume 1 
25 of your deposition, line 4. 
7 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain errors.
235 
1 Question, "Anything else you can recall that 
2 Mr. Mehr told you about sales or closings?" 
3 "No. You know, basically he presented that 
4 this project was pretty much sold out, it was just a 
5 matter of finishing off a few things. But purchases 
6 were based on not all at once, but, for example, 
7 Russell/Packard I believe had a take-down in March and 
8 another take-down three months later." Then it goes on. 
9 Have I read that correctly? 
10 A. Yes. 
11 Q. And so you put forecasts in your projection 
12 based on what Dan Mehr told you, true? 
13 A. Yes. [Rosen 234:24-235:13] 
17 Q. Okay. At the meeting you say that Taggart 
18 said Hidden Ridge was basically developed, correct? 
19 A. Yes. 
20 Q. And that he told you the on-site 
21 improvements were basically done, correct? 
22 A. Yes. 
23 Q. You understood the utilities still had to be 
24 installed for each lot, correct? 
25 A. I knew the electric wasn't done, but I was 
326 
1 not aware that the water meters had not been installed, 
2 which turned out to be a big expense. 
3 Q. You understood sidewalks still had to be 
4 completed, did you not? 
5 A. Yes. 
[Watson 325:17-326:5] 
2 Question, "What do you recall about that?" 
3 Answer, "I recall that we needed to finish sidewalks and 
4 some curb and electric or utilities that weren't 
5 finished, and the off-site road to the west of the 
6 property still needed to be completed and the fence." 
7 Have I read it there so far correctly? 
8 A. Yes. 
9 Q. And you don't deny, do you, that you gave 
10 and discussed actual dollar amounts with JMS-Hidden 
11 representatives at that meeting, do you? 
8 
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I 12 A. Say that again. 13 Q. You don't deny that you discussed actual 
14 dollar amounts that was left to spend for construction 
15 on this project at that meeting? 
16 A. I don't deny that. 
17 Q. Okay. And that anything that Dan may have 
18 told JMS that was then discussed with you, you filtered 
19 that through your experience as a developer, didn't you? 
20 A. Yes, I did. 
21 Q. When you confirmed the information that Dan 
22 had given him, right? 
23 A. Yes. 
[Taggart 503:2-23] 
21 Q. Okay. And what do you recall as best you 
22 can recollect were the items of work that you were told 
23 had not been completed? 
24 A. The two chief things were sidewalks and some 
25 road work, and there were miscellaneous smaller items. 
[Rosen 838:21 - 25] 
> 
That although supposedly unforeseen problems had arisen earlier in the project, and there had 
been cost over runs, and Dan Mehr had delayed work and had some other problems, as of 
December, 1998, all problems were known and there would be no further surprises to JMS -
including no further surprises with respect to Mehr and the scope and cost of the project 
» 
3 Q. What did he say? 
4 A. Get a feel from him as to where it was. He 
5 talked about problems the project had had, talked about 
6 the delays that had been in the project. But he also 
7 talked about how he was optimistic on the total 
8 project — I'm talking not only Phase 1, but 2, 3, and 
9 4 — that it was still a possible project, that they'd 
10 fought the problems, they'd battled the delays, that 
11 they had it to a final point where now it was simply 
12 bridging a gap in funding, and all the problems had been 
13 solved. 
Q. And your recollection is that Taggart didn't 
9 
[Rosen 219:3-13] 
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9 raise any issues that raised additional concerns to what 
10 Dan Mehr had told you, true? 
11 A. That's correct. 
12 Q. You can't recall actually what Taggart said, 
13 except you don't recall that he said anything that was 
14 different from what Mehr had told you. Fair? 
15 A. That's correct. 
16 Q. And you don't recall coming from the meeting 
17 with any red flags; fair? 
18 A. That's correct. 
[Rosen 253:8 -18] 
25 Q. Okay. Now, you admit, don't you, that in 
501 
1 that meeting you were asked to tell them about all the 
2 land mines and all the skeletons that might be in that 
3 project? 
4 A. Yes. 
5 Q. You were asked that, weren't you? 
6 A. I was. 
[Taggart 500:25-501:6] 
13 Q. And you told the JMS people that you and Dan 
14 had your arms around the costs of this project, right? 
15 A. Yes, I did. 
16 Q. Okay. That you knew them, right? 
17 A. Yes. 
[Taggart 504:13-17] 
10 Q. Okay. And that even though he'd been slower 
11 than anticipated and that you'd run into some problems, 
12 that you'd gotten your arms around them and identified 
13 them or solving them, right? 
14 A. We believed at that time - 1 believed at 
15 that time from the information I was getting from Dan 
16 Mehr, because I asked him very specifically, Dan, we 
17 need to know if there's anything out there that we 
18 haven't discovered at this point in time that's going to 
19 have any impact or cost overruns or negative 
20 connotations or ramifications on this project. Because 
21 we had had a lot of problems, many problems. It was 
22 like, are we done, are we finished? What other 
23 surprises do you see out there? 
10 
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24 At that time he represented, and I was very, 
25 very specific, as you say, funneling this through my 
506 
1 years of experience. I asked these questions to Dan all 
2 of the fall of 1998, saying, Dan, if I'm going to be out 
3 talking to investors, if you're going to be out talking 
4 to investors, we need to know if there's any more 
5 potential land mines out there, because we do not want 
6 to be misrepresenting anything to anybody. And I 
7 believed from the representations made by Dan that in 
8 November of 1998 and December of 1998 that we absolutely 
9 didn't anticipate any more surprises and that we had our 
10 arms around all of the potential problems or land mines 
11 that could possibly be out there. 
[Taggart 505:10-506:11] 
There were approximately $320,000 in outstanding bills for work already 
performed 
9 Q. Okay. Now, is there someplace on this sheet 
10 where it shows how much you as a result of your meetings 
11 with Dan Mehr and Paul Taggart believed that the 
12 remaining development costs would be, how much that 
13 would be? 
14 A. Yes, it does show. There's a line called 
15 Development, second line from the top. 
16 Q. And go across that and explain what that 
17 shows. 
18 A. It's really, there's two components to this 
19 line. The first one is shown in December of '98 and 
20 March of'99, the $200,000, December'98 and $117,000 
21 March of'99. These are what was reported to be past 
22 due bills for work that had already been performed. The 
23 reason for the split is that Dan Mehr had assured us 
24 that $200,000 was needed right away immediately and that 
25 he could get extended terms on the balance of the work 
111 
1 and we wouldn't have to pay that until March. 
2 And that was kind of a critical thing in the 
3 cash flow, because by delaying that part till March it 
4 would be able to come out of the sales of the lots. JMS 
5 would not have to put that out of its own pocket. And 
11 
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6 that's really reflected, confirmed by the fact that the 
7 points that were charged, which is the next line down 
8 with numbers, was $20,000 based on the $200,000, not 
9 $30,000 based on $300,000 or $332,000, based on the 
10 $320,000 would have to be expended. We fully expected 
11 to only have to put out $200,000 cash but knew that we 
12 had the other hundred thousand that was potential. 
[Rosen 110:9-111:12] 
8 Q. Did you ask Mr. Taggart how much money was 
9 due on the project? 
10 A. Yes. Either myself or one of the others in 
11 the group, yes. 
12 Q. You recall that being asked? 
13 A. Yes. 
14 Q. And what do you recall he answered? 
15 A. Confirmed what--I've got down here 
16 $317,000, and so that confirmed those numbers which I 
17 have split between two different monthly payments here. 
18 Q. So it's your testimony that he answered 
19 $317,000? 
20 A. Yes. 
21 MR. MITCHELL: Objection, your Honor. 
22 Leading, move to strike. 
23 THE COURT: Sustained. 
24 Q. (BY MR. STEFFENSEN) Well, did he answer 
25 with a specific number or not? 
129 
1 A. Yes, he did. 
2 Q. Okay. And when he answered with a specific 
3 number, you testified you wrote that down on the 
4 spreadsheet you had? 
5 A. That's correct. 
[Rosen 128:8 -129:5] 
The cost of completing the remaining work on the project would be only about 
$118,000 
13 So that's the first component. The second 
14 component is what's shown in April and May of'99, which 
15 is $ 118,000, $30,000 in April, $88,000 in May. That was 
12 
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16 for work that still needed to be performed once the 
17 weather broke from winter. 
18 Q. Okay. 
[Rosen 111:13-18] 
All JMS would need to come out of pocket with to complete the project, given the 
represented status and timing of sales was $300,000 
6 Q. Okay. Now, when - you testified earlier 
7 that you were projecting that worst case scenario JMS 
8 would have to come up with $300,000 to bridge this gap, 
9 this financial gap. Is that correct? 
10 A. That's right. 
11 Q. I believe you testified that you were 
12 planning on getting that money back in April or — in 
13 March or April to be used in other projects. Is that 
14 correct? 
15 A. We look at my projection on P-38. On that 
16 we only projected the $200,000 actually going out, and 
17 that was to be repaid in May of '99. 
[Rosen 159:6-161:14] 
Taggart said the only reason he was getting out was to spend more time on other 
projects - he told JMS that the project was so good, and so close to completion, 
and the work and costs so manageable, that he was seriously considering just 
finishing it up himself (As damnable a lie as there ever was!) 
14 Q. Did anyone ask him why he wanted to sell his 
15 interest? 
16 A. Yes. 
17 Q. What did he say? 
18 A. He said that he had other projects that he 
19 was involved in that demanded his time, he didn't have 
20 time to keep doing this. And it was for that reason he 
21 wanted. 
22 And then he hesitated and came back and 
23 said, well, you know, this is so close, maybe I 
24 shouldn't do it. Maybe I should just stay with it. But 
25 then he went back and said, no, I'm too busy with the 
13 
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1 others. I'd like to let it -- you know, he was 
2 interested in letting it go. I'm not sure his exact 
3 words there. That was the idea is that he had other 
4 projects that were just too demanding, and he needed to 
5 spend the time on those and didn't have time to be 
6 spending here. 
Rosen [219:14-220:6] 
2 Q. And he told you he wanted to sell it because 
3 he was involved in other projects and had cash flow 
4 needs for those projects and just couldn't be doing this 
5 project and wanted to concentrate on other projects, 
6 correct? 
7 A. Yes. 
[Rosen 253:2-7] 
20 And then I asked Paul, I says, Paul, if 
21 this —if this project with 2, 3, and 4 is so 
22 outstanding, I mean, we can just come in, pay a few 
23 hundred thousand dollars, get 2, 3, and 4 and perhaps 
24 make a million and a half, tv/o million, why on earth — 
25 it seems that all the headaches, you know, you say all 
299 
1 the headaches have been done, the dragons have been 
2 slain. Why are you giving it up? 
3 Paul Taggart said to me, it's really a 
4 matter of geography. My plate's too full, I've got too 
5 many projects going, and the geography, in other words, 
6 the location of it was the least desirable for his 
7 travel routes, whatever they were. 
[Watson 298:19-299:7] 
25 I asked him one more question. I said, 
301 
1 Paul, are there any skeletons in the closet that haven't 
2 come out that need to be revealed that we need to 
3 consider? He said, Absolutely not. And he said, Gosh, 
4 this is sounding so good, I ought to just cancel this 
5 offer to sell and keep it myself. And I thought for a 
6 moment, and I thought, okay; but before I could respond, 
7 he said, Oh, no, my plate's too full. I can't do it. 
8 Good as it is, profitable as it's going to be, it's just 
14 
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9 wearing me out. 
[Watson 300:25-301:9] 
6 Q. At the meeting you asked Paul why he was 
7 interested in selling his interest in Aspenwood, 
8 correct? 
9 A. Yes. 
10 Q. And he told you that his plate was too full 
11 and he had too many irons in the fire and he didn't have 
12 the time and resources to finish the projects, correct? 
13 A. Yes. 
14 Q. He told you he was spread too thin 
15 financially, correct? 
16 A. Yes. 
[Watson 325:6-16] 
11 I remember Pam asking me, you know, why are 
12 you selling, why are you selling your interest. I told 
13 them at that time that we didn't have any money and that 
14 we were tired and worn out with this project. It had 
15 had a lot of problems. We felt like we - Dan felt like 
16 he had all of the problems identified, and I believed 
17 him, and that we didn't see anything that we had not 
18 already uncovered as potential land mines or — and that 
19 we had worked really hard and worked — been through 
20 many struggles and cost overruns that caused these 
21 problems. 
[Taggart 541:11-21] 
CAT, through Taggart and Mehr, made these representations and warranties to JMS with 
the specific knowledge and intent that JMS rely upon them in deciding whether to purchase 
CAT's interest in Aspenwood. Taggart and CAT had a pecuniary interest in the project and 
transaction. Taggart and CAT were in a superior position to know the facts surrounding the 
Hidden Ridge project. JMS reasonably relied upon these representations and warranties in 
deciding to enter into the December 17,1998 agreement to purchase CAT's interest in 
Aspenwood and to take over CAT's obligations to provide future funding for Aspenwood's 
15 
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Despite these express representations and warranties, the following turned out to be true: 
a. The buyers would not close when Taggart told JMS they would because they 
insisted on waiting for the Sewer to be done, and Americraft bought other lots and 
refused to close altogether on most of its lots 
3 Q. Did Paul Taggart ever tell you that he had 
4 cancelled the Russell/Packard contract? 
5 A. No, he didn't. 
6 Q. Did he ever tell you that the buyers of lots 
7 were nervous about closing on the lots? 
8 A. No, he didn't. 
9 Q. Did he ever say that he'd been told by 
10 Russell/Packard that they weren't going to close until 
11 the water was done? 
12 A. No. 
13 Q. I mean, what would have happened with the 
14 process you've just described to the Court if you had 
15 heard any of those types of things from Mr. Taggart? 
16 MR. MITCHELL: Objection, your Honor, 
17 speculation. 
18 THE COURT: Sustained. 
19 Q. (BY MR. STEFFENSEN) Would you have voted as 
20 a member of JMS to purchase C.A.T.'s interest if you had 
21 known that Paul Taggart had cancelled the 
22 Russell/Packard contract? 
23 A. No, I wouldn't have. [Rosen 115: 3-23] 
15 Q. And you've discovered a serious water 
16 problem in approximately this part of the project, 
17 right? 
18 A. No, right down through there, right there 
19 down. Down, there's a lot of — on that corner there, 
20 major springs. 
21 Q. All right. 
22 A. Several of them. 
23 Q. And then later on as you're finishing up 
16 
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> 
24 after JMS got involved, there were some also spring 
25 problems along here? 
782 
1 A. Correct. 
2 Q. And those spring problems affected some 
3 lots? 
4 A. Several lots. 
5 Q. And resulted in lower prices from those 
6 lots, right? 
7 A. That's right. 
[Mehr 781:15-782:7] 
» 
19 Q. In what way did it not turn out to be as 
20 represented by Mr. Taggart? 
21 A. That there's two principal problems that led 
22 up to the other problems. The first one that happened 
23 was the sales didn't happen. I believe that we've 
24 already talked about the numbers that were projected for 
25 December 18, 10, whatever it was, 14 or whatever. Three 
143 
1 took place in December, none in January, none in 
2 February, one in March. I believe there were four in 
3 April, one in May. So by the end of May when all of the 
4 13 lots were supposed to be sold, we closed about nine 
5 or ten lots. So there were severe cash problems from 
6 sales not closing. 
[Rosen 142:19-143:6] 
12 Q. And what is your understanding as to — do 
13 you have any knowledge as to why lot sales turned out to 
14 be less than what was represented to you in your 
15 discussions with Dan Mehr and Paul Taggart? 
16 A. There are several reasons why lot sales were 
17 less. The sales to Americraft and Packard, they didn't 
18 purchase all of those, principally Americraft, and they 
19 had to sell those lots for less when we found another 
20 buyer than what they were committed to. 
21 We found problems with many of the lots. 
22 Water table problems, items such as that that hadn't 
23 been disclosed to us that we found out that we 
24 couldn't — they couldn't put basements in them or they 
25 had other problems, and so we had to discount the lots 
17 
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1 to sell them. Five of the lots were unsellable. 
2 Those were the principal reasons why the 
3 sales ended up being less. 
[Rosen 201:12-202:3] 
24 Q. Is that an amount that's less than what you 
25 understood the sales revenue would be? 
147 
1 A. Yes. 
2 Q. And why is that? 
3 A. Why is it less? 
4 Q. Yeah. 
5 A. There's several factors why it's less. One, 
6 Russell/Packard and Americraft both reneged on their 
7 contracts and didn't close on the lots they were in 
8 contract to. And in many cases we had to turn around 
9 and sell those lots at less than what they had been 
10 contracted to pay. 
11 Two, there were lots that had problems, and 
12 once again, some of these were ones that Russell/Packard i 
13 and Americraft had been contracted on. There were lots 
14 that had problems as far as size, shape, terrain, that 
15 in order to sell them we had to discount them to get 
16 them sold. For example, the very last one there, lot 
17 25, sits on the end of a cul-de-sac on a very steep 
18 hill, and a lot of extra work needed to be done in order 
19 to build a house on that lot. We found other problems 
20 with water and some that we couldn't construct 
21 basements. So that was part of it. 
22 The city came back and wanted lot 46, which 
23 was a park lot, one of the prime lots, that they - as 
24 part ofthe approvals on 2, 3, and 4, they wanted that 
25 lot added in to contribute to the city as part ofthe 
148 
1 park, access to the park. That wasn't planned in the 
2 original projection. 
[Rosen 146:24 -148:2] 
12 Q. Okay. Now, in the fall of 1998 you knew 
13 that the bank was very nervous about this loan? 
14 A. Yes, we did. 
18 
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15 Q. Okay. You asked them to refinance it and 
16 add more money, and they said no, right? 
17 A. Yes. 
18 Q. Only possibility, then, was to get new 
19 investors, right? 
20 A. Or sell it. 
21 Q. Okay. And in September and October of 1998, 
22 you knew that the builders were very concerned and were 
23 starting to tell you that they were going to delay or 
24 not close, right? 
25 A. When was that? 
485 
1 Q. September and October. 
2 A. No. 
3 Q. Let's look at page 305 of your deposition. 
4 At the very bottom of that page, and I'll begin at line 
5 24. Would you read along with me? 
6 A. Yes. 
7 Q. "Okay. Were you - had you received any 
8 complaints from any of the purchasers that you're aware 
9 of at any time up and through November of 1998?" 
10 Answer, "The purchasers of the - yes, we had." 
11 Question, "What kind of complaints?" Answer, "People 
12 wanted to get under construction. The city wouldn't 
13 allow building permits until water, the fire hydrants 
14 were activated and water was on site. And people were 
15 concerned that they would have to close on lots that 
16 they couldn't get building permits on." 
17 Question, "How were you made aware of these 
18 concerns?" Answer, "It was in their contract." 
19 Question, "Their concerns were in their contract?" 
20 Answer, "No. The closing dates were tied to obtaining 
21 building permits on some of these contracts." 
22 Have I read that correctly so far? 
23 A. Yes. You-
24 Q. Question -- please, there's not a question 
25 pending. 
486 
1 A. Certainly. 
2 Q. Question, "Well, the ones that didn't have 
3 to close until they could get building permits wouldn't 
4 have a complaint except for delay, because they didn't 
5 have to close till they got building permits, right?" 
19 
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6 Answer, "No." Question, "Explain." Answer, "Because 
7 there was water to some of the buildings along that 
8 Fourth East, okay, which allowed them to get building 
9 permits. The sewer line, which was several miles, 
10 needed to be finished before they could flush toilets. 
11 And so even though you could get a building permit" ~ 
12 I'm going to read that again. "So even though you could 
13 get a building permit, if their house was there finished 
14 ready for someone to move into and they couldn't flush 
15 toilets, they couldn't get an occupancy permit, which 
16 would cost the builder an awful lot of money in interest 
17 to sit on a house and wait for sewer." 
18 Question, "So by November of 1998 you were 
19 aware that the builders had these kinds of concerns?" 
20 Answer, "Yes." Question, "How would you have been made 
21 aware of that?" Answer, "It didn't take a brain surgeon 
22 to figure that out." Question, "Did they call you on 
23 the phone? Did they write you a letter?" Answer, "Yes, 
24 absolutely." 
25 Question, "Okay." Answer, "We had 
487 
1 discussions. Said, great, I can get a building permit. 
2 Fine, if I build a house and I don't have a sewer, I 
3 don't want to take that risk." Question, "Uh-huh 
4 (affirmative)." Answer, "So therefore, I'm not going to 
5 close until I know I have sewer and when the sewer is 
6 going to happen." 
7 Question, "So who — who do you remember 
8 having these types of conversations with?" Answer, 
9 "Larry Russell." Question, "Larry Russell?" Answer, 
10 "His agent, I forget his name. His real estate agent 
11 with Dan Mehr and with Americraft. Those were the two 
12 that really had those issues, because they had multiple 
13 lot sales under contracts." Question, "Do you recall 
14 any specific contract, conversations you had with anyone 
15 acting on behalf of Americraft on this issue?" "Yes, 
16 Blaine Ballard and John Johnson." 
17 Have I read that correctly so far? 
18 A. Yes. 
19 Q. Question, "Okay. So you recall specific 
20 conversations with Wayne Ballard and John Johnson?" 
21 Answer, "(Moves head up and down.)" "Question, "Were 
22 they telephone calls or on site?" Answer, "Both." 
20 
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23 "Okay, how many? Over what time period did you have 
24 those kinds of conversations?" Answer, "Two months." 
25 Question, "Which two months?" Answer, "September, 
488 
1 October. 
2 Did I read that correctly? 
3 A. Yes. 
4 Q. Okay. Now, in mid November Russell/Packard, 
5 representative of Russell/Packard told you that they 
6 were not going to close, right? 
7 A. Dan Mehr told me that they weren't going to 
8 close. 
9 Q. Turn to page 312. 
10 A. It could be that their agent did, too. 
11 Q. All right. So now, earlier in November 
12 Russell/Packard had been telling you, yeah, we're going 
13 to probably close, okay. But then let's look at this, 
14 starting on page 312 at line 22. "At some point in time 
15 did they change their rhetoric and say, oh, we're not," 
16 meaning close, "until this problem is solved?" Answer, 
17 "It was in the middle of November before they said, no, 
18 we're not going to close." 
19 Next page, line 4. 
20 Did I read that correctly? 
21 A. Yes. 
22 Q. Question, "So your recollection is by the 
23 middle of November they started saying, 'We're not going 
24 to close until this is solved?'" Answer, "Yes." Did I 
25 read that correctly? 
489 
1 A. Yes. 
[Taggart 484:12 -489:1] 
15 Q. Okay. Now, you've been a builder, haven't 
16 you, Mr. Taggart? 
17 A. Yes. 
18 Q. And you understand and you've sold to 
19 builders, haven't you? 
20 A. Yes. 
21 Q. And you're familiar with these big builders 
22 and how they plan for the future and when they need 
23 lots, are you not? 
yP
 21 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain errors.
24 A. Yes. 
25 Q. And as businessmen they plan out, these 
490 
1 larger companies, what their production and sales are 
2 going to be over the next at least 12-month period, 
3 don't they? 
4 A. Yes. They do forecasts. 
5 Q. They do forecasts. And when they come to 
6 you to buy lots, they have in mind how many they're 
7 going to need given their projections of how many 
8 they'll sell during that time period, don't they? 
9 A. Yes. 
10 Q. And then they're negotiating with you as a 
11 seller of lots, saying, well, if you're going to have 
12 some during this time frame, then I'm interested in 
13 buying, right? 
14 A. That's correct. 
15 Q. And you've had those kinds of conversations, 
16 right? 
17 A. Yes. 
18 Q. Now, if you commit and enter into an 
19 agreement with them to sell lots to them for that time 
20 period, if you can't deliver those lots when they need 
21 them, what does that do to their planning? 
22 A. It disrupts it. 
23 Q. And they don't have product to sell, do 
24 they? 
25 A. That's correct. 
491 
1 Q. And if they don't have product to sell from 
2 your subdivision, what are they forced to do to cover 
3 themselves? 
4 A. One of the ways would be to look elsewhere. 
5 Q. Look elsewhere and buy other lots, isn't it? 
6 A. Yes. 
[Taggart 489:15 -491:6] 
6 Q. Okay. Because of the delays on Hidden 
7 Ridge, Americraft bought some lots in another 
8 subdivision, didn't they? 
9 A. Yes. 
[Mehr 827:6 - 9] 
22 
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The work to complete the project turned out to be much more than Taggart told 
JMS that it would be 
Seec.,d., f. 
The cost of completing the project turned out to be over $200,000 more than 
Taggart told JMS that it would be 
14 Q. And where did the $435,000 come as the 
15 amount represented? 
16 A. That was off the- was it P-3 8 that we've 
17 already looked at and gone over off my pro forma that 
18 was done in December of'98. 
19 Q. The December 16th, 1998 pro forma? 
20 A. Yes. 
21 Q. Okay. So - and the difference between 
22 those two numbers is the extra amount above and beyond 
23 what was represented that JMS and Aspenwood had to pay? 
24 A. That's correct. 
25 Q. What is that difference? Do you have your 
153 
1 calculator? 
2 A. $269,000, looks like. 
3 Q. Would you please get the exact number? 
4 A. It's $269,152.41. 
[Rosen 152:14-153:4] 
8 Q. (BY MR. STEFFENSEN) Think back to when you 
9 were meeting with Dan Mehr and Paul Taggart asking them 
10 about how much work needed to be done on the project. 
11 Do you recall them disclosing anything to you about how 
12 much road work still needed to be done? 
13 A. I recall that we talked about the $ 118,000. 
14 That included sidewalks, that included some road work. 
15 The next item here is for the sidewalk work. That 
16 totaled almost $ 109,000 is what we ended up paying 
17 there. So had we projected $80,000 for roads? No. Had 
18 we been told that it would be $80,000 for roads and 
19 $ 109,000 for sidewalks, no. Both of those were far in 
20 excess of what we'd been told. 
21 And to continue on, then you get down into 
23 
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22 the — actually, the Carnasecca really isn't even the 
23 asphalt. That's the excavation of the roads. The 
24 Valley Asphalt is the asphalt. Now, some of that, you 
25 can see the first three items there took place later in 
155 
1 2000. Some of that has to do with patching. But the 
2 last three items there for Valley, the first one was 
3 part of the $300,000 that was already known, but the 
4 last two, about $39,000 is for the asphalt. So you've 
5 got $39,000 for the asphalt amd you've got $80,000 for 
6 the prep, and sidewalks, it came to almost $ 110,000. 
7 Those three alone are far in excess of what we'd been 
8 told was needed to finish the project. That doesn't 
9 count the other stuff we've already gone into with water 
10 meters and electrical conduit that was paid to Baucorp. 
11 Q. Well, looks like the next item is the 
12 electrical conduit. 
13 A. Yeah. Some of the electrical was up that 
14 Baucorp had done, but you're right, most of that's Ben 
15 (unintelligible) of Electrical Wholesale. That's 
16 another $61,000. And then the Plumbers Supply, a lot of 
17 that has to do with the water meter type stuff. Baucorp 
18 installed them and they bought them from Plumbers, and 
19 we paid Plumbers for it. 
20 Q. What are the total expenses to Plumbers? 
21 A. You go to page 3, that's $49,953. 
22 Q. Engineering, what do you recall about 
23 engineering with respect to what was represented to you 
24 and what actually turned out to be? 
25 A. The biggest part of the engineering is the 
156 
1 first line item, which we paid on January 20th, '99. 
2 That would have been part of the $320,000, I'm rounding, 
3 but 320 that was due at the time we acquired the 
4 project. So that's the bulk of it. The rest of it is 
5 some additional engineering that was done, tests that 
6 needed to be done, items the city required as we went 
7 forward. I don't believe there was any, other than that 
8 first amount that was due, there wasn't any projection 
9 for further engineering work. 
14 Q. The next items under the bond there on page 
24 
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> 
15 3 are legal fees. What legal expenses did Aspenwood and 
16 JMS incur? 
17 A. You know, there were several. We've already 
18 talked about the Russell/Packard lawsuit, and that 
19 needed to be dealt with. It ended up, Oman and Hoggan, 
20 for example, we ended up filing a lawsuit to try to 
21 resolve the issues there. There's this case that we're 
22 dealing with right now that was part of that. 
23 Q. Now, interest expense, the next item. What 
24 is that? 
25 A. Well, the first grouping is interest paid to 
158 
1 U.S. Bank on their loan, $193,145.69. 
2 Q. And why was it necessary to pay that 
3 interest? 
4 A. Taggart and Coats had taken out a loan with 
5 U.S. Bank to finance this project. When we bought this 
6 we did not assume that loan; it stayed in their names. 
7 But we paid it off, and monthly payments were due on 
8 interest. There wasn't any interest reserve left in 
9 that loan. JMS had to make those payments. Because the 
10 project had been delayed, sales didn't happen when they 
11 were, the interest became much higher than what was 
12 projected. And that's the actual number that was paid 
13 to U.S. Bank up until the loan was paid off. 
14 Q. Now, when you did your pro forma on December 
15 16th, 1998, and voted to agree that JMS-Hidden would 
16 purchase the CAT. interest, how much was represented 
17 would be due on interest to U.S. Bank? 
18 A. You have to go back to 38 for that. The 
19 amount that we had on that was $51,007. 
20 Q. So instead of paying $51,007, the actual 
21 expenditure on interest was $193,145.69? 
22 A. That's correct. 
[Rosen 157:14 -158:22] 
20 Q. Then why didn't you just do that instead of 
21 incur all this extra cost? 
22 A. They did that. The cost wasn't getting — 
23 buying the dirt. Dirt's cheap. The cost is in moving 
24 the dirt. 
25 Q. And compacting it, right? 
m 25 
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1 A. That's correct. 
2 Q. Okay. Now, but you knew that dirt was going 
3 to need to be moved. That wasn't a cost that you didn't 
4 foresee, was it? 
5 A. We were told that the dirt would balance, 
6 that there would be adequate dirt in Phase 1. 
7 Q. All right, I understand that. 
8 A. We did have to import some dirt. 
9 Q. Okay, I understand that. You knew there 
10 would be dirt there, but it had to be moved to do that, 
11 too, right? 
12 A. Correct. 
13 Q. You've had to pay for trucks to bring in 
14 fill before, right? 
15 A. Yes. 
16 Q. You've paid the bill to move that, haven't 
17 you? 
18 A. Yes. 
19 Q. And that's not an expense that's unusual or 
20 unforeseen to you, is it? 
21 A. That's right. 
22 Q. All right. And so even if there's dirt 
23 here, how could you not foresee that there would be an 
24 expense moving it over there? 
25 A. There was an expense. 
[Ta 
24 Q. Thinking back to the number that you were 
25 told about how much it would cost to do the road work, 
841 
1 asphalt work, were you told that that number would be 
2 $100,000 to $150,000? 
3 A. No. 
4 Q. Thinking back to that time frame, were you 
5 told that electrical conduit work needed to be done? 
6 A. There might have been a small amount of 
7 conduit. 
8 Q. Okay. That's your best recollection? 
9 A. That is. 
10 Q. Were you told that that small amount of 
11 electrical conduit was projected to cost $92,000? 
12 MR. MITCHELL: Objection, your Honor, 
26 
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13 leading. 
14 THE COURT: Sustained. 
15 Q. (BY MR. STEFFENSEN) How much were you told 
16 that electrical conduit work would cost? 
17 A. I don't recall being told a figure. That 
18 would have been part of the miscellaneous. 
19 Q. Were you told the water meters were not in? 
20 A. No. 
21 Q. Were you told anything about the necessity 
22 of piping springs? 
23 A. No. 
24 Q. Were you told anything about work on 
25 detention ponds? 
842 
1 A. I believe that was part of the 
2 miscellaneous. 
3 MR. STEFFENSEN: Just one second, your 
4 Honor. 
5 Q. Would you turn to the exhibit that shows-
6 it's 49, please, the actual expenditures. From this 
7 exhibit, can you tell us how much money was actually 
8 spent by Aspenwood and JMS for road cost? 
9 A. I think you've got to have the two — 
10 there's two numbers together. There's Carnasecca 
11 Construction, which is $ 150,583, and there's Valley 
12 Asphalt, which is $ 115,015. And then there's also some 
13 road work up in the Baucorp about a third of the way 
14 down the page, $5,400 there. 
15 Q. How much of those totals did you anticipate 
16 Aspenwood would have to pay as of December 17th, 1997? 
17 A. I think you've got to pull out a couple 
18 numbers first. The first line item in the Carnasecca, 
19 the $70,796, and also the item, the Valley Asphalt dated 
20 December 17, (unintelligible) thousand 830. Those were 
21 both part ofthe preexisting bills that we were aware 
22 of. 
23 Q. Past work done? 
24 A. Past bills due, right. So that wasn't part 
25 ofthe future projection for road work. 
843 
1 Q. So which part of that was future work after 
2 December 17th, 1997 that was actually paid by Aspenwood? 
3 A. That would be the approximately $270,000 
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4 minus those two, which is a hundred and ~ almost 140 
5 thousand. I'm rounding here. So 140, 270 - did I say 
6 278? 70, so it's about $ 130,000 was paid for future 
7 road work. 
8 Q. Okay. How much was actually paid for 
9 electrical conduit? 
10 A . I think there you've got to add up two 
11 numbers. First of all, on page 1 about five or six 
12 lines down, there's a payment to Baucorp for electrical 
13 draw of $50,000. And then on the next page, page 2, 
14 there's Electrical Wholesale Supply, $61,450. 
15 Q. So the sum of those two is what Aspen wood 
16 paid for electrical conduit? 
17 A. Electrical conduit and installation. 
18 Q. That's $111,450? 
19 A. That's correct. 
20 Q. How much was actually paid for the detention 
21 pond? 
22 A. There's several numbers that add up there. 
23 They're under the Baucorp. Two, four, $8,300, $10,000. 
24 Q. Ten thousand. How much was actually paid 
25 for street signs? 
844 
1 A. Let's see. On page 3 it's kind of a 
2 miscellaneous thing. There's a payment to Springville 
3 City for $2,200 for street signs. 
4 Q. Is that all? 
5 A. That's all I'm finding right now. 
6 Q. How much was paid for water meters? 
7 A. Water meters, you've got to add up several 
8 things. Under the Baucorp there's several payments 
9 there for installation of water meters. 
10 Q. Please read the amounts. 
11 A. Okay. There's a thousand, another thousand, 
12 $500 payment, $4,000, $5,000, $2,500, $2,750, $3,000. 
13 So those are all payments to Baucorp. And then on pages 
14 2 and on to page 3, there are payments to Plumbers 
15 Supply. Some of these are hibeled water meters, some of 
16 that's piping. There would be all types of plumbing, 
17 water meters, plumbing that he would have done that was 
18 paid directly to plumbers. 
19 Q. How much was that? 
20 A. That's $49,953. 
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^ 21 Q. So the sum of those two numbers is what was 
P 22 paid by Aspenwood for water meters? 
23 A. Water meters and miscellaneous piping that 
24 would have been there. 
25 Q. Okay. Curb and gutter, what's the amount 
845 
1 for curb and gutter? 
2 A. Curb and gutter— 
3 Q. And sidewalk. Are those combined? 
4 A. Well, there's — there's very little curb 
5 and gutter that I see. There's some, $1,140 paid to 
6 Baucorp for lots 78, 79, and 250. There's also small 
7 amounts paid in there for some prep work on the 
8 sidewalk. Most of the sidewalk and if there's any curb 
9 and gutter work was paid — it's down under Commander 
10 Concrete, CT & R Concrete, Evan's Grading and Paving. 
11 That comes to $108,739. 
[Rosen 840:24-845:11] 
7 Q. So when you met with Paul Taggart on 
8 December 10th, 1998, and asked him what was due on this 
|k 9 project, did he tell you anything about the Carl Prisby 
W 10 loan? 
11 A. No. 
12 Q. Okay. Did Dan Mehr ever tell you anything 
13 about the ~ previous to that about the Carl Prisby 
14 loan? 
15 A. No. 
4 Q. Okay. Did that lawsuit result in a 
5 judgment? 
6 A. Yes. 
25 Q. So is your understanding that he foreclosed 
170 
1 on the collateral? 
2 A. Yes. 
3 Q. And got a default judgment? 
4 A. Yes. 
5 Q. So was the land that was foreclosed on in 
6 the name of Aspenwood? 
7 A. Yes. 
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8 Q. So Aspenwood lost that land? 
9 A. That's right. 
10 Q. Okay. And then the deficiency judgment's 
11 been entered into against Aspenwood? 
12 A. Correct. 
[Rosen 168:7-170:12] 
19 Q. Okay. Aspenwood borrowed from Carl Prisby 
20 the funds necessary to pay those fees, correct? 
21 A. Correct. 
22 Q. Okay. Did Mr. Taggart and Dr. Coats know 
23 that that money was borrowed? 
24 A. Yes. 
25 Q. Okay. Did they know that Aspenwood owed 
788 
1 that money back? 
2 A. Yeah. They signed the notes. 
[Mehr 787:19-788:2] 
20 Q. Then why didn't you just do that instead of 
21 incur all this extra cost? 
22 A. They did that. The cost wasn't getting--
23 buying the dirt. Dirt's cheap. The cost is in moving 
24 the dirt. 
25 Q. And compacting it, right? 
414 
1 A. That's correct. 
2 Q. Okay. Now, but you knew that dirt was going 
3 to need to be moved. That wasn't a cost that you didn't 
4 foresee, was it? 
5 A. We were told that the dirt would balance, 
6 that there would be adequate dirt in Phase 1. 
7 Q. All right, I understand that. 
8 A. We did have to import some dirt. 
9 Q. Okay, I understand that. You knew there 
10 would be dirt there, but it had to be moved to do that, 
11 too, right? 
12 A. Correct. 
13 Q. You've had to pay for trucks to bring in 
14 fill before, right? 
15 A. Yes. 
16 Q. You've paid the bill to move that, haven't 
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> 
17 you? 
18 A. Yes. 
19 Q. And that's not an expense that's unusual or 
20 unforeseen to you, is it? 
21 A. That's right. 
22 Q. All right. And so even if there's dirt 
23 here, how could you not foresee that there would be an 
24 expense moving it over there? 
25 A. There was an expense. 
415 
1 Q. When you first saw it? 
2 A. We did. We didn't see — foresee as much. 
3 It was significantly more than we had anticipated. 
[Taggart 413:20-415:3] 
» 
2 Q. Okay. Now, "While installing the main sewer 
3 on the southeast section of the project, we have run 
4 into massive amounts of water that had a constant flow." 
5 Do you remember being aware in January of 1998 that 
6 you'd encountered massive water at that point on the 
7 project? 
8 A. I remember some discussion about it. 
9 Q. Okay. You received this letter, though, 
10 right? 
11 A. Yes. 
12 Q. And so you were informed by this letter of 
13 that fact, correct? 
14 A. Yes. 
15 Q. Okay. "The city will require us to handle 
16 the discharge of the water. The engineer will have to 
17 make their recommendation to the city to see how they 
18 will take care of that problem through additional piping 
19 or sump operation. This will also add additional costs 
20 to the project." Do you remember that? 
21 A. Yes. 
22 Q. That was probably exciting, another issue 
23 that's going to add cost, right? 
24 A. That's correct. 
25 Q. Okay. And water, if it's discovered, can be 
423 
1 a significant problem, can't it? 
2 A. Yes, it can. 
31 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain errors.
[Taggart 422:2-423:2] 
12 Q. How much did water meters cost? 
13 A. Oh, probably five hundred a unit, so I'm 
14 guessing here again because I haven't been over this, 
15 but say — 
16 Q. Well, why don't you take a look that. 
17 A. Forty thousand. 
18 Q. Take a look-
19 A. Fifty thousand. 
[Mehr 745:12-19] 
10 Q. (BY MR. STEFFENSEN) Were you told during 
11 the course of your meetings with Mr. Mehr that the curb 
12 and gutter — or the sidewalk would cost approximately 
13 60 to 70 thousand dollars to complete? 
14 A. I don't remember exactly, but that sounds 
15 reasonable. That was the biggest item that needed to be 
16 done. 
17 MR. MITCHELL: Objection, your Honor, move 
18 to strike (unintelligible.) 
19 THE COURT: Sustained. 
20 Q. (BY MR. STEFFENSEN) I don't need you to 
21 guess. The question is, in your recollection was the 
22 number you were told in that range? 
23 A. Yes. 
24 Q. Thinking back to the number that you were 
25 told about how much it would cost to do the road work, 
841 
1 asphalt work, were you told that that number would be 
2 $100,000 to $150,000? 
3 A. No. 
4 Q. Thinking back to that time frame, were you 
5 told that electrical conduit work needed to be done? 
6 A. There might have been a small amount of 
7 conduit. 
8 Q. Okay. That's your best recollection? 
9 A. That is. 
10 Q. Were you told that that small amount of 
11 electrical conduit was projected to cost $92,000? 
12 MR. MITCHELL: Objection, your Honor, 
13 leading. 
14 THE COURT: Sustained. 
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15 Q. (BY MR. STEFFENSEN) How much were you told 
16 that electrical conduit work would cost? 
17 A. I don't recall being told a figure. That 
18 would have been part of the miscellaneous. 
19 Q. Were you told the water meters were not in? 
20 A. No. 
21 Q. Were you told anything about the necessity 
22 of piping springs? 
23 A. No. 
24 Q. Were you told anything about work on 
25 detention ponds? 
842 
1 A. I believe that was part of the 
2 miscellaneous. 
3 MR. STEFFENSEN: Just one second, your 
4 Honor. 
5 Q. Would you turn to the exhibit that shows -
6 it's 49, please, the actual expenditures. From this 
7 exhibit, can you tell us how much money was actually 
8 spent by Aspenwood and JMS for road cost? 
9 A. I think you've got to have the two ~ 
10 there's two numbers together. There's Carnasecca 
11 Construction, which is $ 150,583, and there's Valley 
12 Asphalt, which is $ 115,015. And then there's also some 
13 road work up in the Baucorp about a third of the way 
14 down the page, $5,400 there. 
15 Q. How much of those totals did you anticipate 
16 Aspenwood would have to pay as of December 17th, 1997? 
17 A . I think you've got to pull out a couple 
18 numbers first. The first line item in the Carnasecca, 
19 the $70,796, and also the item, the Valley Asphalt dated 
20 December 17, (unintelligible) thousand 830. Those were 
21 both part of the preexisting bills that we were aware 
22 of. 
23 Q. Past work done? 
24 A. Past bills due, right. So that wasn't part 
25 of the future projection for road work. 
843 
1 Q. So which part of that was future work after 
2 December 17th, 1997 that was actually paid by Aspenwood? 
3 A. That would be the approximately $270,000 
4 minus those two, which is a hundred and — almost 140 
5 thousand. I'm rounding here. So 140, 270 - did I say 
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6 278? 70, so it's about $ 130,000 was paid for future 
7 road work. 
8 Q. Okay. How much v/as actually paid for 
9 electrical conduit? 
10 A. I think there you've got to add up two 
11 numbers. First of all, on page 1 about five or six 
12 lines down, there's a payment to Baucorp for electrical 
13 draw of $50,000. And then on the next page, page 2, 
14 there's Electrical Wholesale Supply, $61,450. 
15 Q. So the sum of those two is what Aspenwood 
16 paid for electrical conduit? 
17 A. Electrical conduit and installation. 
18 Q. That's $111,450? 
19 A. That's correct. 
20 Q. How much was actually paid for the detention 
21 pond? 
22 A. There's several numbers that add up there. 
23 They're under the Baucorp. Two, four, $8,300, $ 10,000. 
24 Q. Ten thousand. How much was actually paid 
25 for street signs? 
844 
1 A. Let's see. On page 3 it's kind of a 
2 miscellaneous thing. There's a payment to Springville 
3 City for $2,200 for street signs. 
4 Q. Is that all? 
5 A. That's all I'm finding right now. 
6 Q. How much was paid for water meters? 
7 A. Water meters, you've got to add up several 
8 things. Under the Baucorp there's several payments 
9 there for installation of water meters. 
10 Q. Please read the amounts. 
11 A. Okay. There's a thousand, another thousand, 
12 $500 payment, $4,000, $5,000, $2,500, $2,750, $3,000. 
13 So those are all payments to Baucorp. And then on pages 
14 2 and on to page 3, there are payments to Plumbers 
15 Supply. Some of these are labeled water meters, some of 
16 that's piping. There would be all types of plumbing, 
17 water meters, plumbing that he would have done that was 
18 paid directly to plumbers. 
19 Q. How much was that? 
20 A. That's $49,953. 
21 Q. So the sum of those two numbers is what was 
22 paid by Aspenwood for water meters? 
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23 A. Water meters and miscellaneous piping that 
24 would have been there. 
25 Q. Okay. Curb and gutter, what's the amount 
845 
1 for curb and gutter? 
2 A. Curb and gutter— 
3 Q. And sidewalk. Are those combined? 
4 A. Well, there's - there's very little curb 
5 and gutter that I see. There's some, $1,140 paid to 
6 Baucorp for lots 78, 79, and 250. There's also small 
7 amounts paid in there for some prep work on the 
8 sidewalk. Most of the sidewalk and if there's any curb 
9 and gutter work was paid ~ it's down under Commander 
10 Concrete, CT & R Concrete, Evan's Grading and Paving. 
11 That comes to $108,739. 
[Mehr 840:10 -845:11] 
Although Taggart was fully aware of the facts, Taggart did not tell JMS about the 
Water problems (which cost JMS approximately $40,000 in damages), that the 
railroad lots were worthless (which resulted in $200,000 in lost sales revenue) and 
that the Buyers had told him in September and October of 1998 that they were not 
going to close until Sewer was done (resulting in hundreds of thousands of dollars 
in carrying costs and lower sales prices) - Taggart never told JMS these critically 
material facts 
15 Q. Okay. Now, do you recall asking him about 
16 the status of the water and the sewer? 
17 A. I don't recall asking about that. 
18 Q. Do you recall it was brought up in the 
19 meeting? 
20 A. I think my partners did bring that up, and 
21 it was discussed, where is that, you know, what's your 
22 understanding of the sewer and water and when it will be 
23 done, and can Dan, Baucorp, get it done, is that going 
24 to impact our sales. 
25 Q. And what do you recall Paul Taggart told you 
133 
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1 about those issues? 
2 A. I recall that he confirmed that Dan would 
3 have it done, that that water was eminent, the sewer 
4 would be done in more than enough time before the homes 
5 were finished construction. 
6 Q. Do you recall that specifically? 
7 A. I don't. The two days that stand out, the 
8 water was supposed to be done by the end of December, 
9 and at that point there wasn't anything to say that it 
10 wasn't going to be done by the end of December, it was 
11 well underway. We'd talked about the sewer would be 
12 done in February. If that was the case, then it had no 
13 impact on the closing of the lots or the sales of the 
14 lots, because the first homes that were going to be 
15 finished probably weren't doing to be finished until end 
16 of March, first of April. You know, Americraft I think 
17 was the main one that had purchased some lots. They 
18 purchased them December, if I remember right. Maybe it 
19 was November. 
20 Q. So it sounds like you had some concern about 
21 whether sewer and water would affect closings? 
22 MR. MITCHELL: Objection, your Honor, 
23 leading. 
24 THE COURT: Sustained. 
25 Q. (BY MR. STEFFENSEN) Did you have any 
134 
1 concern about that? 
2 A. Yes. That's why we asked the questions. 
3 Q. And were you given any assurances? 
4 A. You know, Mr. Taggart wasn't doing the work, 
5 okay? Baucorp was doing the work. The only thing I 
6 think he could give us assurances on or some feeling on 
7 was, he had had a prior relationship with Dan Mehr. He 
8 had watched Dan Mehr, not only in this project but in 
9 other projects. So our questions would have been to the 
10 extent it was, was he confident that Dan Mehr can get 
11 the work done. He had the prior relationship to gauge 
12 that, and we didn't have that. We hadn't worked with 
13 Dan Mehr as a contractor or as a developer. He had. 
14 And based on our meeting with him, I came out of it with 
15 a feeling that yes, Dan Mehr could meet those deadlines 
16 and that we would be able to achieve what is shown on 
36 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain errors.
> 
B 
Pa 
17 this forecast. 
18 MR. MITCHELL: Objection, your Honor. Move 
19 to strike as non-responsive. 
20 THE COURT: Sustained. Reframethe 
21 question. 
22 Q. (BY MR. STEFFENSEN) Okay. Did you ask -
23 I can't remember what the question was, your 
24 Honor. 
25 Did you receive any assurances from Paul -
135 
1 from anyone about your concerns about sewer and water? 
2 A. We received two assurances. 
3 Q. What was told you in that regard? 
4 A. Dan Mehr promised us that that — the water 
5 and the sewer done, it wouldn't be an issue. 
6 Q. What else? 
7 A. Paul Taggart confirmed that that would 
8 happen, to the best of his knowledge. Like I say, he 
9 wasn't - he wasn't the contractor. I don't place the 
10 same I guess level of assurance and that that I do with 
11 the person that's actually doing the work. But Paul 
12 Taggart had a history with Dan Mehr as a developer and a 
13 contractor.
 ro 1 M l c n c n i 
[Rosen 132:15-135:13] 
21 Q. (BY MR. STEFFENSEN) Mr. Rosen, do you have 
22 any ~ has JMS attempted to sell those lots? 
23 A. Yes, they have. 
24 Q. Have any buyers come forward willing to pay 
25 the purchase price that was represented — at the time 
214 
1 that JMS entered into the agreement with C.A.T. on 
2 December 17th, 1998, has anyone come forward and been 
3 willing to pay that purchase price? 
4 A. No, they haven't. 
5 Q. What is the lowest price that you have 
6 offered to sell those lots to a third party? 
7 A. A thousand dollars a lot. 
8 Q. Did that purchaser agree to purchase the 
9 lots for that thousand dollars? 
10 MR. MITCHELL: Objection, your Honor. 
11 Hearsay. 
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12 
13 
THE COURT: Overruled. He can testify. 
No. 
[Rosen 213:21-214:13] o 
2 Q. You indicated that Dan Mehr told you that 
3 lots 159 and — excuse me. Let me start over. He 
4 indicated that it was represented to JMS a year ago that 
5 lots 159 and 163 have been compacted? 
6 A. Yes. 
7 Q. That was Dan Mehir that told you that? 
8 A. Yes. 
5 And I says, well, the ravine would make it 
6 nice, grade it out, whatever. So he had caused concern. 
7 And so that's also one of the questions that I wanted to 
8 get clarified from Paul Taggart was, what about what we 
9 four called the armpit, which was that big gully right 
10 next to the railroad track. 
11 Paul said, you've got free dirt coming from 
12 Phases 2, 3, and 4. When they cut the roads out there's 
13 going to be extra dirt and you can have the dirt, and 
14 it's virtually going to be free. And those lots will be 
15 sellable and they'll be good. 
[Rosen 273:2-8] 
[Watson 300:5-15] 
24 
25 
1 
2 
3 
20 
21 
22 
23 
24 
25 
Q. Okay. Now, during that meeting did 
Mr. Taggart tell you that there - that substantial 
303 
water problems had been encountered on the project? 
A. None whatsoever. That would have raised a 
red flag. 
[Watson 302:24-303:3] 
Q. Okay. Now, in this letter, the January 22nd 
letter, P-22, you see where it says, "This letter is to 
inform you of the progress and problems related to the 
Hidden Ridge Subdivision in Springville," correct? "The 
main sewer in the project is almost complete, and we 
anticipate starting the main water line in the next few 
407 
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1 days. There are some areas where some of the sewer 
2 cannot be completed without extensive excavation." Do 
3 you remember an issue coming up about extensive 
4 excavation to needing be done ~ 
5 A. Yes. 
6 Q. — in January? "As we have discussed, I had 
7 asked RB&G." Who's RB&G? 
8 A. Rollins, Brown and Gunnell. 
9 Q. And who are they? 
10 A. They're the engineering firm. 
11 Q. Okay. Are they the ones that did the dirt 
12 work? Did they do the dirt estimates of what would be 
13 needed in all this engineering for the project? 
14 A. They did all the engineering for the 
15 project. 
16 Q. Did they do the dirt report too? 
17 A. I don't know that. 
18 Q. Did you ever see a report from someone about 
19 the dirt? 
20 A. You mean the soils report? 
21 Q. Yeah. No, about this balancing thing — 
22 A. No, I didn't. 
23 Q. — dirt balancing. 
24 A. No, I didn't. 
25 Q. How did you subsequently learn that what 
408 
RB&G meant was that the dirt would balance over the 
2 whole project? 
3 A. Dan Mehr had told me that. 
4 Q. Okay. Did you ever confirm that with RB&G? 
5 A. No, I didn't. 
6 Q. It says, "As we have discussed with RB&G, if 
7 they could provide me with the balancing of dirt 
8 estimation. They told me that they did not ever do one. 
9 We've always assumed from the sellers that all dirt was 
10 balanced and no out of ordinary movement of dirt would 
11 be necessary." Is that accurate? 
12 A. That's what we were represented from Lonnie 
13 and Kent. 
14 Q. Okay. Now, it sounds like Dan isn't 
15 discovering the problem with the dirt until January of 
16 1998. 
17 A. No, he knew that there was more dirt to be 
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18 moved. This was additional over and above what we knew 
19 in the summer. This is work in process; and you're 
20 discovering things, as Pam can tell you, every week, 
21 every month. 
22 Q. Okay, let's proceed here. "They proceeded 
23 with the work and took a month to finish their 
24 calculations. They were having problems working some of 
25 the grades because they were originally trying to make 
409 
1 the dirt balance over the whole project and not 
2 Phase 1." Do you recall that? 
3 A. Yes. 
4 Q. Okay. "This created several problems from 
5 the original drawings, and the contract that Aspenwood 
6 has with Baucorp will have to have extra charges added 
7 to it." Do you recall that? 
8 A. Yes. 
9 Q. "As provided in the contract, the estimate 
10 provided by RB&G for balancing will be added to and 
11 become a part of the contract." Do you recall that? 
12 A. He was asking for that, yes. 
13 Q. Okay. He goes on to say, "I provide the 
14 estimate here with this letter. The estimate is 
15 $73,826." So he's saying that's how much more money is 
16 going to be necessary to move dirt, right? 
17 A. Yes. 
18 Q. Okay. "This estimate does not include any 
19 fill that may be required to fill lots that are low." 
20 Do you remember discussing that? 
21 A. Yes. 
22 Q. "These lots may include those along the 
23 railroad tracks and along the road to the cemetery." 
24 They were the lots that were low, right? 
25 A. Yes. 
410 
1 Q. Now, in terms of moving dirt, you've got 
2 several things you need to do. You've got to — 
3 sometimes you have to lift roads up, sometimes you have 
4 to dig roads down, depending on grades, right? 
5 A. Yes. 
6 Q. And they calculate where sewer and water 
7 needs to be and storm drains to make the whole thing 
8 work, and that sometimes — and then they figure out how 
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9 deep they have to cut in places or how high you have to 
10 grade. Is that correct? 
11 A. Yes. 
12 Q. And here on the road going southwest where 
13 the railroad's like this, there was a gully coming right 
14 through here, wasn't there? 
15 A. Yes. 
16 Q. Because there was a creek coming down the 
17 back of here that kind of came out through here, right? 
18 A. Yes. 
19 Q. And this project went from here steeply down 
20 and then came up here on the other side, right? 
21 A. Yes. 
22 Q. And since this road had to go up, up here, 
23 sewer and water was going to drain this way, right? 
24 A. Into the creek. 
25 Q. Clear out down here. 
411 
1 A. Yes. 
2 Q. And so they had to calculate angles to get 
3 the sewer and water to flow down here, and that meant 
4 making this road, instead of having a road that goes 
5 like this and dipped, they had to bring it straight 
6 through, right? 
7 A. They had to mitigate the dip, yes. 
8 Q. All right, which means they had to raise it 
9 here? 
10 A. Yes. 
11 Q. So that's why the needs for dirt, right? 
12 A. Correct. 
13 Q. Dirt had to be taken from someplace and used 
14 to lift this road up to the right height to be able to 
15 connect it, right? 
16 A. That's correct. 
17 Q. Okay. So dirt had to go there for that. 
18 And then was there some dirt that ended up being needed 
19 for this road over here? 
20 A. I don't recall. 
21 Q. Where else was dirt needed? 
22 A. The road coming off of lot 3 8. 
23 MR. STEFFENSEN: May I approach, your Honor? 
24 THE COURT: You may. 
25 THE WITNESS: Right here needed fill. 
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412 
1 Q. (BY MR. STEFFENSEN) Because this was higher 
2 than over here? 
3 A. It is. 
4 Q. Okay. Anyplace else? 
5 A. I don't recall. Those were the two major 
6 areas. 
7 Q. Now, you visited this site before May 22nd, 
8 1997? 
9 A. Yes. 
10 Q. All right. And saw the physical condition 
11 of the site in its raw, natural state, correct? 
12 A. Yes. 
13 Q. Is that true? 
14 A. That's true. 
15 Q. Okay. And you saw the plat that had been 
16 designed for it, correct? 
17 A. Yes. 
18 Q. And you had available to you the engineering 
19 drawings, did you not? 
20 A. Yes. 
21 Q. And from those drawings, you would know, you 
22 know, the slope of the roads and how the cuts would need 
23 to be, right? 
24 A. Yes. 
25 Q. And you understand all of what that means, 
413 
1 what I'm talking about, do you not? 
2 A. Yes, I do. 
3 Q. Okay. You especially have to note it on 
4 mountain subdivisions, don't you? 
5 A. Yes. 
6 Q. Where it's really hilly. Now, you realized 
7 this road is going to need to be built up, right? 
8 A. Yes. 
9 Q. Now, from your experiences as an developer, 
10 where did you think the dirt was going to come from on 
11 Phase 1 to build up that road and fill this 
12 (unintelligible)? 
13 A. The park. 
14 Q. They were going to dig a hole here? 
15 A. They were going to — yes. Not a hole. The 
16 park was significantly higher ground than the ground 
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|. 17 below. They were going to lower that. I don't remember 
p 18 the exact amount, but enough dirt was in that park to 
19 fill the holes. 
20 Q. Then why didn't you just do that instead of 
21 incur all this extra cost? 
22 A. They did that. The cost wasn't getting — 
23 buying the dirt. Dirt's cheap. The cost is in moving 
24 the dirt. 
25 Q. And compacting it, right? 
414 
1 A. That's correct. 
2 Q. Okay. Now, but you knew that dirt was going 
3 to need to be moved. That wasn't a cost that you didn't 
4 foresee, was it? 
5 A. We were told that the dirt would balance, 
6 that there would be adequate dirt in Phase 1. 
7 Q. All right, I understand that. 
8 A. We did have to import some dirt. 
9 Q. Okay, I understand that. You knew there 
10 would be dirt there, but it had to be moved to do that, 
11 too, right? 
12 A. Correct. 
Jjt 13 Q. You've had to pay for trucks to bring in 
™ 14 fill before, right? 
15 A. Yes. 
16 Q. You've paid the bill to move that, haven't 
17 you? 
18 A. Yes. 
19 Q. And that's not an expense that's unusual or 
20 unforeseen to you, is it? 
21 A. That's right. 
22 Q. All right. And so even if there's dirt 
23 here, how could you not foresee that there would be an 
24 expense moving it over there? 
25 A. There was an expense. 
415 
1 Q. When you first saw it? 
2 A. We did. We didn't see — foresee as much. 
3 It was significantly more than we had anticipated. 
[Taggart 406:20-415:3] 
2 Q. Okay. Now, "While installing the main sewer 
i 
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3 on the southeast section of the project, we have run 
4 into massive amounts of water that had a constant flow." 
5 Do you remember being aware in January of 1998 that 
6 you'd encountered massive water at that point on the 
7 project? 
8 A . I remember some discussion about it. 
9 Q. Okay. You received this letter, though, 
10 right? 
11 A. Yes. 
12 Q. And so you were informed by this letter of 
13 that fact, correct? 
14 A. Yes. 
[Taggart 422:2-422:14] 
18 Q. Okay. Now, as a result of all this 
19 interaction, involvement in this project, you were aware 
20 from late fall '97 and into spring and summer of 1998 of 
21 the problems that were being encountered on this 
22 project, weren't you? 
23 A. Yes, I was. 
24 Q. And you knew about the water because that 
25 was disclosed in that letter that we talked about 
473 
1 yesterday from Dan Mehr, we've got significant water 
2 problems. Right? 
3 A. Yes. 
4 Q. Okay. And you've already talked about the 
5 fact that that same letter discussed, oh, we've got 
6 problems with dirt, right? 
7 A. Yes. 
8 Q. Okay. And long before, clear back the 
9 previous summer, you knew there was some sort of garbage 
10 problem that needed to be taken care of, right? 
11 A. Yes. 
12 Q. And you knew that the railroad lots were a 
13 problem, didn't you? 
14 A. Yes. 
15 Q. Okay. And you didn't know what to do about 
16 those railroad lots, did you? 
17 A. We hadn't decided what to do with them. 
[Taggart 472:18-483:17] 
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6 Q. And carrying costs, right? Okay. Now, 
7 and ~ but by mid November it was clear that Dan was not 
8 going to be done by Thanksgiving with this water, right? 
9 A. That's correct. 
10 Q. And that concerned you a great deal, didn't 
11 it? 
12 A. Yes, it did. 
13 Q. And you knew that with winter coming on, the 
14 whole schedule of what might happen with that water and 
15 sewer could be affected by weather, right? 
16 A. Yes. 
[Taggart 495:6-16] 
18 Q. One of the reasons it went over is you had 
19 to do piping for springs, right? 
20 A. Yes. 
21 Q. That was 10 to 20 thousand dollars, correct? 
22 A. Yes. 
23 Q. That's why they call it Springville? 
24 A. Yeah, that's right. 
[Mehr 746:18-24] 
15 Q. And you've discovered a serious water 
16 problem in approximately this part of the project, 
17 right? 
18 A. No, right down through there, right there 
19 down. Down, there's a lot of - on that corner there, 
20 major springs. 
21 Q. All right. 
22 A. Several of them. 
23 Q. And then later on as you're finishing up 
24 after JMS got involved, there were some also spring 
25 problems along here? 
782 
1 A. Correct. 
2 Q. And those spring problems affected some 
3 lots? 
4 A. Several lots. 
5 Q. And resulted in lower prices from those 
6 lots, right? 
7 A. That's right. 
[Mehr 781:15-782:7] 
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Dan Mehr knew or believed as of December 17, 1998, that the actual costs of 
completing the project were almost $400,000 - while at the same time he and 
Taggart, on behalf of CAT, were leading JMS to believe that it would cost only 
approximately $118,000 to complete the project 
18 Q. Okay. Now, as a result of all this 
19 interaction, involvement in this project, you were aware 
20 from late fall f97 and into spring and summer of 1998 of 
21 the problems that were being encountered on this 
22 project, weren't you? 
23 A. Yes, I was. 
24 Q. And you knew about the water because that 
25 was disclosed in that letter that we talked about 
473 
1 yesterday from Dan Mehr, we've got significant water 
2 problems. Right? 
3 A. Yes. 
[Taggart 472:18-473:3] 
18 Q. Now, as of December 17, 1998, and that's the 
19 date you reference when the C.A.T./JMS agreement was 
20 signed for the purchase of an interest in Aspenwood, but 
21 as of that date it was your anticipation that there were 
22 approximately 60 to 70 thousand dollars left in costs to 
23 do the sidewalks, correct? 
A. 
Q-
A. 
Q-
A. 
Left where? 
Left to be incurred to finish — 
739 
Left to be incurred, yes. 
~ sidewalks? 
That sounds about right. 
[Mehr 738:18-739:3] 
23 Q. I'd like to focus now on what you believed 
24 as of December 17, 1998. You believed that the cost 
25 that would be incurred to complete the road would be 
740 
1 about $100,000 to $150,000, correct? 
2 A. Yes. 
3 Q. And there was about $92,000 left to pay for 
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4 electrical conduit? 
5 A. Yes. 
6 Q. That had been another surprise, hadn't it? 
7 A. Yes. 
8 Q. And then about $20,000 for street lights, 
9 correct? 
10 A. Yes. 
11 Q. And about $10,000 for a detention basin? 
12 A. Right. 
13 Q. And $2,200 for street signs? 
14 A. Yes. 
[Mehr 739:23-740:14] 
12 Q. How much did water meters cost? 
13 A. Oh, probably five hundred a unit, so I'm 
14 guessing here again because I haven't been over this, 
15 but say -
16 Q. Well, why don't you take a look that. 
17 A. Forty thousand. 
18 Q. Take a look --
19 A. Fifty thousand. 
[Mehr 745:12-19] 
7 Q. Were the water meters included in what you 
8 anticipated the costs would be prior to December 17, 
9 1998? 
10 A. Yeah. 
[Mehr 746:7 -10] 
18 
19 
20 
21 
22 
23 
24 
Q. One of the reasons it went over is you had 
to do piping for springs, right? 
A. 
Q. 
A. 
Q. 
A. 
Yes. 
That was 10 to 20 thousand dollars, correct? 
Yes. 
That's why they call it Springville? 
Yeah, that's right. 
[Mehr 746:18-24] 
All of the supposed "extra" work on the project that caused the supposed "cost 
overruns" in the Spring of 1999 consisted of items which CAT, through Mehr and 
Taggart, either knew, or should have known if they had properly and competently 
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inquired of the facts and City requirements (water piping, dirt moving, detention 
pond work, road work, electrical conduit) 
2 Q. Okay. Now, but you knew that dirt was going 
3 to need to be moved. That wasn't a cost that you didn't 
4 foresee, was it? 
5 A. We were told that the dirt would balance, 
6 that there would be adequate dirt in Phase 1. 
7 Q. All right, I understand that. 
8 A. We did have to import some dirt. 
9 Q. Okay, I understand that. You knew there 
10 would be dirt there, but it had to be moved to do that, 
11 too, right? 
12 A. Correct. 
13 Q. You've had to pay for trucks to bring in 
14 fill before, right? 
15 A. Yes. 
16 Q. You've paid the bill to move that, haven't 
17 you? 
18 A. Yes. 
19 Q. And that's not an expense that's unusual or 
20 unforeseen to you, is it? 
21 A. That's right. 
22 Q. All right. And so even if there's dirt 
23 here, how could you not foresee that there would be an 
24 expense moving it over there? 
25 A. There was an expense. 
415 
1 Q. When you first saw it? 
2 A. We did. We didn't see — foresee as much. 
3 It was significantly more than we had anticipated. 
4 Q. Now,-
5 A. Remember, Brian, we had a fixed price with 
6 Baucorp to finish these improvements based upon a bid on 
7 that engineering. 
8 MR. MITCHELL: Move to strike as being no 
9 question pending, your Honor. 
10 THE COURT: Sustained. 
11 Q. (BY MR. STEFFENSEN) Now, when roads are 
12 built, you understand from your experience that there 
13 are strict rules about how compact that underlayment has 
14 to be to hold up the road, right? 
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15 A. Yes. 
16 Q. And that the city's engineers design these 
17 required compaction in layers, correct? 
18 A. Yes. 
19 Q. They're called lifts, right? 
20 A. Yes. 
21 Q. How am I doing? 
22 A. That's amazing. 
23 Q. And one to two feet max lift? 
24 A. Or less. 
25 Q. Or less? 
416 
1 A. Yes. y 
2 Q. What does that mean? If you're compacting 
3 in lifts at a 12-inch lift, what does that mean? 
4 A. It means that you have to bring dirt in and 
5 be able to compact it to a 90, typically a 98 percent or 
6 96 percent compaction before you can put another lift on 
7 it, another level of dirt on it. 
8 Q. It has to sit for a little bit, doesn't it? 
9 A. Well, or it has to be compacted. 
10 Q. Tested? 
11 A. Physically compacted. 
12 THE COURT: How do you do that? 
13 THE WITNESS: There are several different 
14 ways to do that. Usually the typical way is that you 
15 run very heavy equipment over it, and you just run it 
16 over and drive over it and over and over it until it's 
17 compacted. 
18 THE COURT: Do you use a steam roller or 
19 just a big truck? 
20 THE WITNESS: Usually big trucks are much 
21 cheaper and they do it much more quickly. 
22 Q. (BY MR. STEFFENSEN) And then in order for 
23 the city, especially in Utah, to approve a road, you've 
24 got to have inspection reports for each lift showing 
25 that they've measured the compaction on each lift before 
417 
1 - and passed before the next lift is put on, right? 
2 A. That's correct. 
3 Q. So you put down 12 inches, you have to mash 
4 the heck out of it, you have to get it tested to make 
5 sure it is compact enough, then you do it again, 
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6 correct? 
7 A. Yes. 
8 Q. And if you've got a fill 30, 50 feet along 
9 here, it takes you a while to do that, right? 
10 A. Yes. 
11 Q. And it's expensive, isn't it? 
12 A. Depends on your bids. There's quite a 
13 range. 
14 Q. It costs money? 
15 A. It costs money, yes. It's not cheap. 
[Taggart 414:2-417:15] 
9 Springville City would allow people to actually put a 
10 house on these lots, they were required to fill, the 
11 appropriate type of fill procedures be followed in how
 r 
12 the fill was done, right? 
13 A. To some degree, yes. 
14 Q. So you can't just bring dirt, dump it in — 
15 A. No. 
16 Q. -- and fill it up, can you? 
17 A. No, not if you want to build on it. 
18 Q. Not if you want to build on it. And you 
19 intended and thought that these lots would be built on, 
20 right? 
21 A. Yes. 
22 Q. Okay. Nothing that you didn't know and 
23 foresee back in 1997, right? 
24 A. Not in that situation. 
25 Q. Okay. Nothing that you didn't know in 
419 
1 November and December of 1998, right? 
2 A. That's correct. 
[Taggart 418:8-419:2] 
19 Q. Okay. Now, this is interesting. "While 
20 installing the main sewer on the southeast section of 
21 the property." Southeast. That would be down here, 
22 wouldn't it? 
23 A. Yes. 
24 Q. And the lay of land flows this way, east, 
25 that the park would be sloping, right? 
422 
1 A. Yes. 
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2 Q. Okay. Now, "While installing the main sewer 
3 on the southeast section of the project, we have run 
4 into massive amounts of water that had a constant flow." 
5 Do you remember being aware in January of 1998 that 
6 you'd encountered massive water at that point on the 
7 project? 
8 A. I remember some discussion about it. 
9 Q. Okay. You received this letter, though, 
10 right? 
11 A. Yes. 
12 Q. And so you were informed by this letter of 
13 that fact, correct? 
14 A. Yes. 
15 Q. Okay. "The city will require us to handle 
16 the discharge of the water. The engineer will have to 
17 make their recommendation to the city to see how they 
18 will take care of that problem through additional piping 
19 or sump operation. This will also add additional costs 
20 to the project." Do you remember that? 
21 A. Yes. 
22 Q. That was probably exciting, another issue 
23 that's going to add cost, right? 
24 A. That's correct. 
25 Q. Okay. And water, if it's discovered, can be 
423 
1 a significant problem, can't it? 
2 A. Yes, it can. 
[Taggart 421:19 -423:2] 
9 Q. No, okay. You knew there was dirt. You're 
10 an experienced developer. You knew what the dirt needs 
11 were, right? 
12 A. Correct. 
[Taggart 429:9-12] 
3 Q. Okay. But my question was — let me go back 
4 to the question I had before. My question was, you had 
5 plans? 
6 A. Yes. 
7 Q. And those plans showed the depths and the 
8 grades--
9 A. Correct. 
10 Q. — of where you were supposed to put your — 
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11 A. That's correct. 
12 Q. — sewer and your water, right? 
13 A. Right. That was what we anticipated doing. 
14 Q. And then before you do that, you have a 
15 surveyor come out and put stakes in showing elevations 
16 so you know where-
17 A. Correct. 
18 Q. — that's going to happen? 
19 A. Right. And that's when the discrepancy 
20 started. 
21 Q. All right. But that's when you saw it on 
22 site, correct? 
23 A. Right. 
24 Q. Okay. But knowing the topography and a 
25 careful review of the engineering design would have 
781 
1 demonstrated that earlier. Wouldn't you agree with 
2 that? 
3 A. Yes, I would agree with that. 
4 Q. Okay. But wasn't just smacking you in the 
5 face — 
6 A. No. 
7 Q. -- until you did it, right? 
8 A. That's correct. 
9 Q. Did the work, okay. 
10 So you're struggling with the dirt problem 
11 which you hadn't noticed earlier, right? 
12 A. Uh-huh. 
13 Q. Correct? 
14 A. Yes. 
[Mehr 780:3-782:17] 
Also seeb., c , d., e] 
Taggart was intimately involved in the project (reviewed draws, inspected work, 
and had done a detailed profomia for US Bank and visited the site personally to 
inspect many times, including in October of 1998), and was or should have been 
aware of the status of the project, what was necessary to complete it and the 
reasonable cost to complete it. 
25 Q. Did Mr. Taggart tell you that he had been 
218 
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I 
> 
B 
1 uninvolved in the project? 
2 A. No. He seemed to have been very involved. 
3 Q. What did he say about his involvement in the 
4 project at that point in time? 
5 A. He wasn't out on the project on a daily 
6 basis. That was Dan Mehr. But he had been involved in 
7 the financial management of the project. He had been 
8 involved in meetings with Mehr. He had been involved in 
9 meetings with Oman and Hoggan. He had talked to us 
10 about the due diligence he'd done on the project. He 
11 seemed to know the details of the project. 
12 And there wasn't anything in that meeting 
13 that changed our information that Mr. Mehr had already 
14 presented to us, or that he seemed to lack information. 
[Rosen 217:25-218:14] 
6 Q. Now, you've been involved in actually 
7 overseeing the construction of the on-site improvements 
8 for subdivisions, have you not? 
9 A. Yes. 
10 Q. How many? 
11 A. At the time — at which time? 
12 Q. In your life, before today. 
13 A. Sudden Commons and Pilgrims Landing in Lehi. 
14 I was in charge of overseeing the (unintelligible) 
15 improvements on that. 
16 Q. And Hidden Ridge? 
17 A. No, I was not in Hidden Ridge. 
18 Q. You were a manager of Aspenwood, correct? 
19 A. Yes. 
20 Q. And Aspenwood did the development and 
21 financed and attempted to pay for the improvements on 
22 this project, did it not? 
23 A. Yes. 
24 Q. Okay. Now, Brook Hollow, you did it all, 
25 right? 
363 
1 A. Yes. 
2 Q. And oversaw it and were involved in it. And 
3 that's a project that you had done and were still 
4 involved with at the time you began looking at Hidden 
5 Ridge, correct? 
6 A. Yes. 
7 Q. So you were familiar with what you needed to 
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8 do to do on-site development work, correct? 
9 A. Yes. 
10 Q. And what does that include? Please describe 
11 for the Court what type of effort, activity is necessary 
12 to do the on-site improvements. 
13 A. Installing underground sewer, underground 
14 water, grading, all your utilities, electrical, 
15 telephone, and sidewalks, curb, gutter and asphalt, 
16 street lighting, electrical boxes. 
17 Q. Okay. To summarize, you start out with a 
18 plat, and besides having the plat, the engineers do 
19 cross-sections of the streets so that the contractors 
20 you hire to do this will know how deep to do the sewer, 
21 correct? 
22 A. Yes. 
23 Q. How deep to do the water ~ 
24 A. Yes. 
25 Q. - correct? What angles the sewer needs to 
364 
1 be at so that it won't flow? 
2 A. Yes. 
3 Q. If the water's pressurized, that's not as 
4 important? 
5 A. Correct. 
6 Q. There's been a design as to the storm drain 
7 system to figure out how much water is going to come 
8 onto those streets, and they've designed where to 
9 collect it and how to take it off? 
10 A. Yes. 
11 Q. They have plans on how to do that, all that, 
12 right? 
13 A. Yes. 
14 Q. And every subdivision needs sewer, water, 
15 and storm drain put in some fashion? 
16 A. Yes. 
17 Q. Now, are those called the undergrounds, the 
18 underground work? 
19 A. Those are part of it. 
20 Q. What else would be underground work? 
21 A. Utilities. 
22 Q. Utilities, okay. 
23 A. Power and gas. 
24 Q. What are the above grounds? 
25 A. Curb and gutter, sidewalk, asphalt. 
365 
1 Q. Okay. Now, as I understand, the first thing 
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2 you do once you begin work on a project like this is 
3 they go out and do a rough grade of the roads. Correct? 
4 A. Sometimes. 
5 Q. If they don't do the rough grade of the 
6 roads, they can't tell how deep they're going to have to 
7 dig their sewer. They've got to have some point of 
8 reference so they know how deep to dig it and what 
9 angles to do it, correct? 
10 A. The sequence varies depending on the 
11 project. 
12 Q. Okay. But sewer and water go in first? 
13 A. Yes. Sewer usually goes in first. 
14 Q. First, and then water. Now, once the sewer 
15 and water are in, what's the next thing that usually 
16 happens in storm drain? 
17 A. The final road grades and curb and gutter. 
18 Q. So the design has -- the engineers designed 
19 the grade of the road, and haven't they usually 
20 specified how thick and how strong that road base needs 
21 to be that you put the road on? 
22 A. Yes. 
23 Q. Now, that requires soils reports, does it 
24 not? 
25 A. Yes. 
366 
1 Q. Okay. So that engineer can calculate how 
2 strong you're going to need to make that base for the 
3 road, right? 
4 A. Yes. 
5 Q. Okay. 
6 A. (Unintelligible.) 
7 Q. Oh, man. I didn't used to know this stuff. 
8 And then you put in that road base and then the final 
9 top layer that they compact like crazy, right? 
10 A. Yes. 
11 Q. And then the sidewalk goes in next, right, 
12 before the blacktop? 
13 A. Not necessarily. 
14 Q. Usually it goes in, because how do they know 
15 where to end the blacktop? Usually they abut the 
16 blacktop up to the — 
17 A. Curb and gutter, not the sidewalk. 
18 Q. Did I say sidewalk? I'm sorry. Thank you. 
19 Curb and gutter. 
20 A. Yes. 
21 Q. Okay. Now, after the sewer's in, the 
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22 water's in, storm drain's in, the road's been built up, 
23 curb and gutter has been put in all the way around and 
24 you've got the asphalt in, okay, it looks like 
25 everything's done, doesn't it? I mean, visually. You 
367 
1 know, when you go out to ~ you know, sort of like a 
2 house. When a house is framed and then they put the 
3 siding on it, it looks like it's done but it's not, is 
4 it? 
5 A. That's correct. 
6 Q. Okay. An experienced developer knows, gosh, 
7 there's going to be all kinds of stuff that you don't 
8 see but still needs to be done, right? 
9 A. Yes. 
[Taggart 362:6 - 367:9] 
9 Q. Okay, I understand that. You knew there 
10 would be dirt there, but it had to be moved to do that, 
11 too, right? 
12 A. Correct. 
13 Q. You've had to pay for trucks to bring in 
14 fill before, right? 
15 A. Yes. 
16 Q. You've paid the bill to move that, haven't 
17 you? 
18 A. Yes. 
19 Q. And that's not an expense that's unusual or 
20 unforeseen to you, is it? 
[Taggart 414:9-21] 
11 Q. (BY MR. STEFFENSEN) Now, when roads are 
12 built, you understand from your experience that there 
13 are strict rules about how compact that underlayment has 
14 to be to hold up the road, right? r 
15 A. Yes. 
16 Q. And that the city's engineers design these 
17 required compaction in layers, correct? 
18 A. Yes. 
19 Q. They're called lifts, right? 
[Taggart415:ll-19] 
14 Q. It costs money? 
15 A. It costs money, yes. It's not cheap. 
[Taggart 417:14-15] 
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9 Springville City would allow people to actually put a 
10 house on these lots, they were required to fill, the 
11 appropriate type of fill procedures be followed in how 
12 the fill was done, right? 
13 A. To some degree, yes. 
14 Q. So you can't just bring dirt, dump it in — 
15 A. No. 
16 Q. and fill it up, can you? 
17 A. No, not if you want to build on it. 
18 Q. Not if you want to build on it. And you 
19 intended and thought that these lots would be built on, 
20 right? 
21 A. Yes. 
22 Q. Okay. Nothing that you didn't know and 
23 foresee back in 1997, right? 
24 A. Not in that situation. 
25 Q. Okay. Nothing that you didn't know in 
419 
1 November and December of 1998, right? 
2 A. That's correct. 
[Taggart 418:8 -419:2] 
24 Q. Did you have weekly, at least weekly 
25 conversations with Dan Mehr? 
446 
1 A. Yes, I did. 
2 Q. And in those conversations did you ask him 
3 what was going on in this project? 
4 A. Yes, I did. 
5 Q. And given your knowledge and experience with 
6 respect to these types of projects, did you ask him the 
7 type of questions that an experienced developer would 
8 ask of another one? 
9 A. Yes, I did. 
[Taggart 445:24-456:9] 
8 Q. I'd like to you read along with me silently 
9 as I read out loud, beginning on line 1 of page 225 and 
10 continuing down to line 9. Question, "Okay, I believe 
11 you testified yesterday and a little bit today that you 
12 had meetings and/or conversation with Dr. Coats and Dan 
13 Mehr two or three times a week, sometimes several times 
14 a day. Do you remember that?" Answer, "Phone 
15 conversations?" Question, "Right." Answer, "Yeah." 
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16 "Communication, contact of some sort?" Answer, "Moves 
17 head up and down." 
18 Did I read that correctly? 
19 A. Yes. 
20 Q. Would you now please turn to page 324. 
21 A. I'm there. 
22 Q. Are you there? Beginning at line 4, 
23 Question, "Um, did you know in — and then I believe you 
24 testified that you had regular conversation with Dan 
25 which talked about the ~ what was going on on the 
468 
1 project, etc., right?" Answer, "Yes." Question, "Now, 
2 then, now, when — when draws were submitted to U.S. 
3 Bank, did you let Dan just ~ just submit them himself, 
4 or did you have some sort of oversight on that?" 
5 Answer, "We discussed it. Dan would have to justify 
6 them and tell me what they were." 
7 Have I read that correctly so far? 
8 A. Yes. 
[Taggart 467:8-468:8] 
21 Q. So you knew from your involvement in all of 
22 those interactions with Mr. Mehr and reviewing all of 
23 the bills that were being paid from that construction 
24 loan, you were on top of what was happening on that 
25 project, weren't you? 
470 
1 A. Generally speaking, yes. 
[Taggart 469:21-470:1] 
18 Q. Okay. Now, as a result of all this 
19 interaction, involvement in this project, you were aware 
20 from late fall '97 and into spring and summer of 1998 of 
21 the problems that were being encountered on this 
22 project, weren't you? 
23 A. Yes, I was. 
24 Q. And you knew about the water because that 
25 was disclosed in that letter that we talked about 
473 
1 yesterday from Dan Mehr, we've got significant water 
2 problems. Right? 
3 A. Yes. 
4 Q. Okay. And you've already talked about the 
5 fact that that same letter discussed, oh, we've got 
6 problems with dirt, right? 
7 A. Yes. 
58 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain errors.
> 
> 
I 
8 Q. Okay. And long before, clear back the 
9 previous summer, you knew there was some sort of garbage 
10 problem that needed to be taken care of, right? 
11 A. Yes. 
12 Q. And you knew that the railroad lots were a 
13 problem, didn't you? 
14 A. Yes. 
15 Q. Okay. And you didn't know what to do about 
16 those railroad lots, did you? 
17 A. We hadn't decided what to do with them. 
[Taggart 472:18-473:17] 
24 Did you in fact have a conversation with 
25 John Johnson on the phone sometime the week before 
577 
1 December 18,1998? 
2 A. Yes, I did. 
3 Q. Can you tell the Court what was said and by 
4 whom? 
5 A. John basically went through this same 
6 scenario with me. He said he'd been talking to Dan Mehr 
7 out on site. Remember they had a model out there and 
8 were there. He told me that he'd physically inspected 
9 the work and was measuring the progress, and was 
10 extremely concerned about the lack of progress and 
11 didn't see any way that this thing could be completed by 
12 January 1 st, which was the new date. 
[Tagart 576:24-577:12] 
11 Q. (BY MR. STEFFENSEN) Now, Mr. Taggart as a 
12 result of those discussions asked you to start pulling 
13 together specific numbers and things as to what was owed 
14 and what was left to be done on this project, right? 
15 A. Yeah. We met at his house. There was a 
16 couple things, because we were trying to get — we were 
17 looking at refinancing also, and so we sat down at his 
18 computer in his basement in their office punching out 
19 numbers and stuff, trying to get renewal with the bank 
20 and all those kinds of things. So we were working on 
21 numbers. 
22 Q. Okay. You met with Mr. Taggart at his home 
23 in Park City? 
24 A. Yes. 
25 Q. And he was sitting at his computer, and what 
813 
1 were you and he doing? 
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2 A. Doing a spreadsheet. Because there was a 
3 spreadsheet with numbers, projections and different 
4 things. We had to — they had a loan that was due and 
5 needed to be caught up, and we had to renew that and we 
6 were thinking about refinancing. We were getting all 
7 the stuff together for a sale, refi, whatever that you 
8 do when you need to raise some money, and that's what we 
9 did. 
10 Q. Okay. And as part of that, you and he 
11 discussed what was completed on Phase 1, right? 
12 A. Right. 
13 Q. And did you inform him of everything that 
14 you -- that Baucorp had done and completed as of that 
15 time on Phase 1 ? 
16 A. Yes. 
17 Q. All right. Now, I assume you also talked 
18 about what was left to be done, right? 
19 A. Yes. 
20 Q. And did you fully inform him of everything 
21 that you believed and knew needed to be done on Phase 1 
22 at that time? 
23 A. Yes, he knew. 
24 Q. And then you and he, did you and he talk 
25 about, geez, how much is this going to cost us to finish 
814 
1 that? 
2 A. Yes. 
3 Q. All right. Did you write down numbers 
4 together? 
5 A. Yes. 
6 Q. Did you do forecasts and have him say, I 
7 agree or not agree with those numbers? 
8 A. Yes. 
9 Q. Okay. And so when you put together those 
10 numbers, you and he were agreeing on them, right, of 
11 what i t -
12 A. We were agreeing on my numbers to him, 
13 because I'm the contractor. 
14 Q. All right. 
15 A. So we put it on the spreadsheet of what we 
16 projected. 
17 Q. But in your experience with Mr. Taggart, he 
18 was an experienced developer. Wouldn't you agree with 
19 that? 
20 A. Yes, he's very experienced. 
21 Q. And he knew costs and things from his other 
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22 experiences? 
23 A. Yes. 
24 MR. MITCHELL: Objection; foundation, vague 
25 and ambiguous. Also irrelevant. 
815 
1 THE COURT: Overruled. He's answered and 
2 I'll let it stand. 
3 MR. STEFFENSEN: Thank you. 
4 Q. (BY MR. STEFFENSEN) Okay. I mean, in those 
5 discussions you didn't just say, here's the number, and 
6 Paul said okay, right? 
7 A. No. It's not that kind of relationship. 
8 Q. What was the relationship? 
9 A. The relationship was a partnership 
10 relationship. We went and we decided things together. 
11 Q. All right. And then apparently, as a result 
12 of that effort, projections and numbers and things were 
13 given to U.S. Bank to see if they would agree to finance 
14 the extra that needed to be done— 
15 A. Right. 
16 Q. - to complete this project, right? 
17 A. Uh-huh. 
18 Q. But they said no? 
19 A. Yeah, that's correct. 
20 Q. Okay. Now, when you met with Hal Rosen to 
21 talk about the project, okay, were you using the numbers 
22 that you and Mr. Taggart had previously discussed in 
23 conveying to him what you thought would be necessary to 
24 complete the project? 
25 A. Yes. 
[Mehr 812:11-815:25] 
Clearly Taggart and CAT omitted to disclose material facts, and misrepresented other 
facts. Are they liable to JMS as a result? Absolutely. If for no other reason, Taggart and CAT 
are liable for BREACH OF WARRANTY. There is no scienter requirement. The warranties 
turned out not to be true, JMS reasonably relied, CAT intended JMS to rely, and JMS suffered 
damage - end of inquiry. But, there is much, much more. The evidence clearly showed areas of 
irrefutable intentional and knowing misrepresentations, areas of reckless misrepresentations, and 
at the very least, negligent misrepresentation. 
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Clearly Knowing and Intentional Misrepresentations/Omissions 
The failure to disclose the water problems, that the railroad lots were worthless, that 
Russell Packard and Americraft were not going to close until the Sewer was completed, and that 
Mehr was unlikely to be able to complete the Water and Sewer when projected, were without 
doubt knowing and intentional misrepresentations/omissions. 
24 Q. Okay. Now, during that meeting did 
25 Mr. Taggart tell you that there - that substantial 
303 
1 water problems had been encountered on the project? 
2 A. None whatsoever. That would have raised a 
3 red flag. 
4 Q. Did he tell you that he had on November 25th 
5 cancelled the Russell/Packard contract? 
6 A. No, he didn't. And had he have done, even 
7 one of those, I would have backed out. 
8 Q. Did he tell you that JMS and Aspenwood would 
9 probably have to sue Oman and Hoggan before they would 
10 be able to get any interest in Phases 2, 3, and 4? 
11 A. No. In fact, he told me - he told us that 
12 Oman and Hoggan really didn't want to keep it and that 
13 we could step in and perhaps make up a few payments and 
14 negotiate a deal and get those Phases 2, 3,4. 
15 Q. Did he tell you on December 10th that 
16 Russell/Packard had filed a lawsuit against Aspenwood? 
17 A. No, nothing of-nothing. 
18 Q. Do you recall him saying anything at all in 
19 that meeting that was negative about the future 
20 prospects of this development? 
21 A. No, nothing. In fact, that's why I asked 
22 him that last question: are there any skeletons in the 
23 closet, is there anything that hasn't come up in this 
24 meeting that we need to know and to be fully informed 
25 about, and he said no. 
[Watson 302:24-303:25] 
19 Q. Do you recall — strike that. Isn't it true 
20 that you don't recall whether Paul Taggart told you 
21 anything at the meeting about on-site improvements that 
22 turned out to be incorrect? 
23 A. There were things that weren't done that 
24 Paul Taggart did not divulge, things that came up that 
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25 Paul Taggart did not divulge in that meeting. 
[Watson 326:19-25] 
3 Q. Did Paul Taggart ever tell you that he had 
4 cancelled the Russell/Packard contract? 
5 A. No, he didn't. 
6 Q. Did he ever tell you that the buyers of lots 
7 were nervous about closing on the lots? 
8 A. No, he didn't. 
9 Q. Did he ever say that he'd been told by 
10 Russell/Packard that they weren't going to close until 
11 the water was done? 
12 A. No. 
[Rosen 115:3-12] 
22 Q. Okay. When you left that meeting, if you 
23 don't recall specifically what was said, did Mr. Taggart 
24 say anything to you that caused you to doubt Aspenwood's 
25 ability to negotiate a deal with Oman and Hoggan along 
138 
1 the lines of what Dan Mehr had told you? 
2 A. No. In fact, he confirmed and made me 
3 confident that we could, that there wasn't going to be a 
4 problem in working that out. 
[Rosen 137:22-138:4] 
Q. Tell the Court about that. 
16 A . I don't recall exactly when this - this was 
17 sometime later. But Prisby came up because when we 
18 found out that Aspenwood had borrowed money from I 
19 believe his name is Carl Prisby, that there was some 
20 land in Roy that had been put up as collateral for that. 
21 The purpose of it was to fund the additional electrical 
22 work that had to be done that's already been talked 
23 about, the difference between the $300 per lot that UP&L 
24 often has versus the $ 1,300 that Springville City was 
25 requiring. 
168 
1 Q. Electrical hookup fee? 
2 A. Right. So they borrowed money from him to 
3 do that. At the time we had acquired the interest of 
4 Aspenwood, we hadn't heard of Carl Prisby, we hadn't 
5 heard of any note that was due him or liability that was 
6 due him. That's something that came later. 
7 Q. So when you met with Paul Taggart on 
8 December 10th, 1998, and asked him what was due on this 
9 project, did he tell you anything about the Carl Prisby 
10 loan? 
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11 A. No. 
12 Q. Okay. Did Dan Mehr ever tell you anything 
13 about the — previous to that about the Carl Prisby 
14 loan? 
15 A. No. 
[Rosen 167:15-168:15] 
14 Q. When you had your two-hour meeting with Paul 
15 Taggart on December 1 Oth, 1998, did he tell you that the 
16 project had encountered severe water problems? 
17 A. No. 
18 Q. Did he disclose to you anything about why 
19 the buyers of lots needed to have the water service 
20 brought to the subdivision? 
21 A. No. 
22 Q. Did he say anything about how long it would 
23 take to install the utilities in the subdivision? 
24 A. No. 
25 Q. Did he say anything to you about whether the 
215 
1 buyers would be negatively impacted by a delay in the 
2 utilities being brought to the subdivision? 
3 A. No. 
4 Q. And the utilities being installed inside the 
5 subdivision? 
6 A. No. 
[Rosen 214:14-215:6] 
14 Q. Okay, thank you. Now, I believe the only 
15 item we may not have totally tied up is the Prisby 
16 matter. If you'll look at 57. How much money is listed 
17 on Exhibit 57 ~ have you listed on Exhibit 57 as being 
18 the damages from the Prisby judgment? 
19 A. Is this the $123,830? 
20 Q. Yes. Now, how is that - that's computed by 
21 taking the value of the lot that Aspenwood owned which 
22 was foreclosed upon and adding that to the deficiency 
23 judgment that was entered into after that. Is that 
24 correct? 
25 A. I believe so. I remember looking at some 
222 
1 numbers yesterday, but I don't recall those right off 
2 the top of my head. 
[Rosen 221:14-222:2] 
19 Q. Okay. Aspenwood borrowed from Carl Prisby 
20 the funds necessary to pay those fees, correct? 
21 A. Correct. 
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22 Q. Okay. Did Mr. Taggart and Dr. Coats know 
23 that that money was borrowed? 
24 A. Yes. 
25 Q. Okay. Did they know that Aspenwood owed 
788 
1 that money back? 
2 A. Yeah. They signed the notes. 
[Mehr 787:19-788:2] 
18 Q. Had you been told ~ were you told by Paul 
19 Taggart on December 1 Oth, 1998 that he had cancelled 
20 Russell/Packard and that you should wipe off out of that 
21 list of 80 lots the 30 that Russell/Packard was supposed 
22 to buy? 
23 A. No. 
24 Q. You thought they were still all good sales 
25 and had been sold? 
275 
1 A. Yes. 
[Rosen 274:18-275:1] 
4 Q. Were you ever told before December 17th, 
5 1998 that Russell/Packard had filed a lawsuit against 
6 Aspenwood? 
7 A. No, I wasn't. [Rosen 136:4-7] 
Reckless - Deliberate Disregard for the Truth - Misrepresentations 
Taggart and CAT go to great lengths to try and pin the blame for any misinformation on 
Dan Mehr. This is a problem for Taggart and CAT, not JMS, because Mehr was speaking for 
CAT. As their agent for the purpose of communicating information about the project to JMS, 
Further, Taggart and CAT had a duty to make sure that Mehr did not misrepresent any 
information to JMS in connection with JMS' purchase of CAT's interest in Aspenwood. Taggart 
and CAT cannot be "reckless" or act in "deliberate disregard" for the truth in connection with the 
information being provided on CAT's behalf to JMS by Mehr. The membership interest in 
Aspenwood which CAT sold to JMS was a "security" under Federal law. Taggart and CAT had 
duties of full and complete disclosure. 
CAT, through its manager and member Taggart, was intimately involved in this project. 
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Taggart was an experienced developer. He knew - or SHOULD HAVE KNOWN - the true 
condition of this project. Neither he nor CAT can absolve themselves from any blame for the 
consequences of the many misrepresentations simply by blaming Dan Mehr. 
Mehr's admission at trial that he knew that the costs of completing the project were really 
going to be the $400,000 that they turned out to be was incredible. If Mehr knew that as of that 
time, then Taggart and CAT also knew - or should have known - the same. If Mehr had 
available to him sufficient information to be able to know the true cost, then the same 
information was available to Taggart and CAT. It was reckless and in deliberate disregard of the 
truth for Taggart and CAT to simply "trust" (if they did - Rosen and Watson testified that this 
was Taggart's number as well) Dan Mehr's $118,000 number to complete the project - and to 
assure JMS unequivocally that this was a good project and that there were going to be "no more 
surprises." 
Negligent Misrepresentation 
If it was not reckless and deliberate, it certainly was negligent for Taggart and CAT to 
"confirm" Mehr's representations and warranties on behalf of CAT without making sure that 
they were correct. Taggart and CAT had worked with Mehr for many years. They testified that 
they had seen Mehr "miss" things, take too long and have cost overruns. But, rather than say -
JMS, you had better not trust Mehr's numbers and projections; Taggart and CAT assured JMS 
that despite the past problems, they had all been solved. There were no longer any unforeseen 
problems. The remainder of the project will run smoothly, without any further surprises. 
Taggart and CAT "carelessly and negligently" made these false representations. Taggart 
and CAT could have, and should have, gone out and independently confirmed all of the critical 
information that was being represented and warranted to JMS and made sure that JMS was being 
told the truth. Taggart should have checked with the City regarding the road construction 
requirements, the electrical requirements, all of the work left to be done, and all of the costs of 
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doing all of that work - before he confirmed to JMS that there were absolutely, positively not 
going to be any more surprises in these regards. It was careless and negligent (and likely 
reckless) for Taggart and CAT not to have done due diligence before confirming and ratifying the 
representations and warranties. As sellers of a "security" to JMS, Taggart and CAT had a clear 
legal duty to do so. 
No matter how you slice it, based on at least one, and often more, of the theories of 
recovery alleged in JMS' complaint, Taggart and CAT are unquestionably liable to JMS for the 
damages JMS suffered as a result of the false representations and warranties outlined above and 
in JMS' prior brief. 
Commentary On Various Arguments in CAT's and Taggarts Supplemenal Brief 
1. JMS did not want or need another project. Taggart and Mehr went out looking for 
new money because Taggart and Coats refused to put any more money in at a time when 
Hidden Ridge was in desperate straits. 
16 Q. What's the first thing you can recall that 
17 you discussed or had a meeting with anyone about in that 
18 regard? 
19 A . I recall that Dan Mehr was frustrated 
20 because there were outstanding bills, and some of those 
21 were to him, some of them were to subcontractors that he 
22 had engaged in the Hidden Ridge project, and was 
23 frustrated because Hidden Ridge didn't have any money to 
24 pay those and it was putting him in a severe financial 
25 position, and that he was looking for somebody to come 
90 
1 in and take the place of his partners in that project 
2 and to fund the project. 
[Rosen 89:16-90:2] 
3 Q. So the money from Dan would cover two months 
4 maximum? 
5 A. We never anticipated putting more money in 
6 after August. 
7 Q. I know that. I'm trying to say, you didn't 
8 think any more money was - you didn't anticipate 
9 putting it in? 
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10 A. That's correct. 
11 Q. You didn't have the money to put it in? 
12 A. That's correct. 
13 Q. And the only money that really was available 
14 was a bank loan? 
15 A. That's correct. 
16 Q. And you had been through that ~ you'd been i 
17 through all the projections of what it was going to cost 
18 to do and finish up this project, do the on-site work, 
19 and you needed every bit of this bank loan to do that, 
20 didn't you? 
21 A. Yes, we did. 
22 Q. Okay. And there was no money from anybody 
23 to pay Oman and Hoggan, was there? 
24 A. No, there wasn't. 
[Taggart 427:3-427:24; 
7 Q. This was August 24,1998. Can you 
8 focus in that time frame, end of August/ 
9 September, do you recall any conversations 
10 along those lines then? 
11 A. Oh, yeah. Dan and John and I all 
12 discussed that on several occasions; that we 
13 needed to either get a new infusion of funds, 
14 get it refinanced or find an investor to come 
15 in and buy us out. 
16 Q. Because you and CAT and Coats weren't 
17 in a position to put up any more money? 
18 A. We were not in a position and we 
19 didn't want to. The biggest reason, we weren't 
20 in a position, but we didn't want to either. 
[Taggart Depo. v.III 73:7-20] 
24 Q. I mean, the truth is, you were really 
25 concerned about this project at that point in time, 
478 
1 weren't you, Mr. Taggart? 
2 A. Yes, I was. 
[Taggart 477:24-478:2] 
Taggart and Coats considered Mehr their "partner," and knew that he was talking to JMS 
and other entities on CAT's behalf to try and get money. 
19 Q. So was Dan Mehr your partner? 
20 A. Yes, he was. 
21 Q. Okay. You considered him your partner, 
22 right? 
23 A. Yes. 
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[Taggart 498:19-23] 
16 Q. You considered Dan Mehr your partner? 
17 A. Yes. 
[Coats 587:16-17] 
They allowed and acquiesced in Mehr being their mouthpiece. They expressly clothed 
Mehr with authority to represent them and their Hidden Ridge project to JMS and other 
possible investor/purchaser entities. Taggart expected Mehr to try and "sell" JMS on 
purchasing CAT's interest in Aspenwood. Taggart himself met with JMS to try and 
"sell" JMS on purchasing CAT's interest in Aspenwood. As a matter of law, Taggart and 
CAT are liable for the actions of both of their agents, Mehr and Taggart. 
18 Q. Did you feel like Dan Mehr was trying to 
19 sell you on this project? 
20 A. Yes. 
[Rosen 96:18-20] 
24 Q. Would you have voted to on behalf of JMS to 
25 purchase the C A T . interest if you had had any idea 
116 
1 that any of these lot buyers were nervous about their 
2 contracts in closing? 
3 A. No. That was crucial to this whole process. 
4 Without this happening as scheduled here and shown on 
5 this spreadsheet, there was no way that we were going to 
6 do this project. We had — as 1 mentioned earlier, we 
7 had other commitments for the spring of '99 on other 
8 projects. If we were to do Phases 2, 3, and 4, we had a 
9 commitment that initial funds would be needed for that. 
10 This was a very tight schedule that had to happen in the 
11 bridge period, or we weren't going to do it. 
[Rosen 115:24-116:11] 
8 And of course I felt that JMS was in the 
9 same position. Our plates were full. We didn't need 
10 another project. But since this one was 90, 95 percent 
11 completed, the sales were all there, why, all right, 
12 we'll take this free gift, we'll do it. 
[Watson 299:8-12] 
15 Q. And you believe the purpose of the meeting 
16 from Taggart's standpoint was to do a sales job on JMS, 
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17 correct? 
18 A. Yes. 
19 Q. That's what you felt he was doing at the 
20 meeting? 
21 A. Yes. 
22 Q. In fact, you discussed it with the JMS 
23 members after the meeting, and they all thought that 
24 Taggart was trying to sell the project in his 
25 presentation, correct? 
253 
1 A. Yes. 
2 Q. And he told you he wanted to sell it because 
3 he was involved in other projects and had cash flow 
4 needs for those projects and just couldn't be doing this 
5 project and wanted to concentrate on other projects, 
6 correct? 
7 A. Yes. 
[Rosen 252:15-253:1] 
None of JMS' principals had any prior experience as developers in the Fall of 1998, 
Defendants refer to JMS as "hard money lenders," and imply that the fact that JMS lent 
money at above-bank rates somehow necessarily means that JMS was knowledgeable 
about all of the intricacies of residential real estate development. The Court must resist 
the Defendants' request that it make this incredible, illogical leap. There is no evidence 
in this record that JMS or its principals had done anything other than make "hard money 
loans," i.e., at 18% interest with ten points, prior to the Fall of 1998. Hal Rosen testified 
that neither he nor Brian Steffensen, Pam Watson or Brent Watson had ever been 
involved in the development of raw ground into residential lots prior to the Fall of 1998. 
17 Q. Okay. And you understood that JMS - that 
18 none of the principals in JMS had any real estate 
19 development experience, had they? 
20 A. From what you've told me today, I would 
21 never believe that. At the time, yes. 
22 Q. At the time. No experience, right? 
23 A. We didn't know what your experience was. 
[Taggart 496:17-21] 
There is nothing in the record to suggest otherwise. JMS' counsel, Brian Steffensen, 
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exhibited in the Court room during trial a high degree of familiarity with residential 
development because of his experiences gained after the December 17,1998 
transaction between JMS and CAT (In the two and a half years since the CAT 
transaction, JMS has been involved in the development and sale of approximately 350 
residential lots. Prior to the CAT transaction, JMS had no experience). There is nothing 
in the record to suggest that Steffensen had any experience in real estate development 
prior thereto, and in fact he did not. Any conclusion or inference to the contrary is 
without factual or logical support. JMS and its principals were real estate development 
neophytes who were supposed to be nothing more than passive, silent money lenders 
- not active real estate developers. 
JMS only had $300,000 of its own money available to spend on Hidden Ridge. 
Rosen testified without refutation that JMS had available only $300,000 in funds to 
advance toward Hidden Ridge, and that this money had to be back to JMS by not later 
than March of 1999 due to financial demands of the Meadowlands project in West Valley 
City. 
1 Q. When did you forecast that JMS would need to 
2 get back its $300,000 from this project? 
3 A. We were planning on — we were starting the 
4 other projects in January and February, and so the first 
5 bills would be due a little bit in February to March, 
6 April, so the spring of '99. By May we needed to make 
7 sure we had all of our money out and to move forward. 
8 On top of that, if we were to get into this 
9 project, we knew it was going to require some additional 
10 funds for Phases 2, 3, and 4. So we'd need the money 
11 out of Phase 1 in order to continue on with Phases 2, 3, 
12 and 4. 
[Rosen 102:1-12] 
6 Q. Okay. Now, when - you testified earlier 
7 that you were projecting that worst case scenario JMS 
8 would have to come up with $300,000 to bridge this gap, 
9 this financial gap. Is that correct? 
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10 A. That's right. 
11 Q. I believe you testified that you were 
12 planning on getting that money back in April or — in 
13 March or April to be used in other projects. Is that 
14 correct? 
15 A. We look at my projection on P-38. On that 
16 we only projected the $200,000 actually going out, and 
17 that was to be repaid in May of '99. 
[Rosen 159:6-17] 
This meant that it was critical to JMS' decision to purchase CAT's interest in 
Aspenwood that (a) the amount and cost of work left to be performed be entirely known 
(i.e., a sum certain), and that (b) sales revenues commence soon enough to pickup and 
pay the expenses before JMS' $300,000 ran out. It was for this reason that Mehr and 
Taggart were grilled so extensively about the bills outstanding, the work left to be done, 
the amount of money needed to finish that work, and the timing and amount of lot 
closings. It was for this reason that JMS would not make its decision based only upon 
meetings and information provided by Mehr, but required a meeting with Taggart to get 
his independent confirmation of this critically important information. 
9 Q. What was the purpose of the meeting with 
10 Mr. Taggart on December 10th? 
11 A. In my mind the purpose was to confirm the 
12 numbers that Dan Mehr had represented to us that we'd 
13 been working on for approximately three weeks prior to 
14 this time frame. Dan had been the only one we had 
15 talked to from the Aspenwood side, and we wanted the 
16 confirmation from somebody else. 
[Rosen 100:9-16] 
15 Q. Okay. Now, how important was it to you to 
16 have the meeting with Paul Taggart? 
17 A. Up to that point, the only one Fve really 
18 talked to, I mean, outside of JMS, was Dan Mehr. And so 
19 it was important to get this feel from somebody else and 
20 get an affirmation that what Dan had been giving to me 
21 was correct. 
22 Q. How long did you meet with Paul Taggart on 
23 December 10th? 
24 A. I believe it was approximately two hours. 
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25 Q. Okay. Two hours is a fairly long meeting. 
106 
1 Would you agree? 
2 A. Yes. 
3 Q. And why was it that long? 
4 A. There were lots of details to go through 
5 here, I mean, as far as questioning, getting a feel for 
6 the project, getting Mr. Taggart's feel for the project. 
7 You know, we got into discussions, for example, on 
8 Phases 2, 3, and 4, concerns with that. You know, our 
9 concerns were sales, you know, because that, in my mind, 
10 so much of this whole thing hinged on those sales 
11 happening on the dates that are shown there. Without 
12 that happening, the project couldn't happen. 
[Rosen 105:15-106:12] 
14 Q. When you talked with Mr. Taggart on December 
15 10th, 1998 for approximately two hours, did he say 
16 anything that led you to believe that he was uninformed 
17 about the Hidden Ridge project? 
18 A. No. To the contrary, he seemed to be very 
19 informed. All the information I had up to that point 
20 was from Mr. Mehr. Our purpose was to review that and 
21 to get a confirmation from somebody else. 
[Rosen 216:14 -21] 
15 Q. Okay. Now, you testified that you knew that 
16 your Exhibit 38 was a forecast of future events, 
17 correct? 
18 A. That's correct. 
19 Q. But when you put that together, were you 
20 trying as hard as you could to find out what the facts 
21 would be so that would be accurate? 
22 A. That's correct. 
23 Q. And was Mr. Taggart a source of the facts 
24 that you were given to create this? 
25 A. Yes, he was. 
276 
1 Q. In your mind was he as big and significant a 
2 source of those facts as Mr. Mehr? 
3 A. He was a confirmation of all the facts that 
4 Mr. Mehr provided. 
[Rosen 275:15-276:4] 
15 The next question I wanted to specifically 
16 ask Paul Taggart - and I wasn't content, your Honor, to 
17 rely on other people's words, particularly Dan Mehr's, 
18 and that's why I had my list of questions. I was the 
19 bad guy in the JMS team. They wanted to do it, I 
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20 didn't. And so I felt like for me to get from a no to a 
21 yes, I had to have certain things answered directly from 
22 Paul Taggart. 
[Watson 296:15 -22] 
All of the information conveyed by Mehr and Taggart in these regards was highly 
material to JMS' decision to proceed to purchase CAT's interest. 
Mehr Testified That He Was Not Present at the First Taggart/JMS Meeting. Dan 
Mehr complained in his testimony that JMS did not include him in their meetings and 
communications with Taggart. He testified that his feelings were still hurt as of the time 
of trial that he had been excluded from the meetings. 
6 Q. If you'd turn to the first part of your 
7 deposition, Volume 1, page 3 -page 195. 
8 A. 195. 
9 Q. 194, actually, starting at line 18. 
10 Question, "Didn't anyone approach you and ask you for 
11 information about the project, the status of sales, what 
12 costs were left to be incurred, when construction was 
13 going to be completed, anything else at all?" 
14 Answer, "You know what? Dan Mehr in that 
15 group has an interesting relationship. They didn't ask 
16 me a whole lot of things on anything. They're pretty 
17 Maverick, okay? They did things on their own. They 
18 asked their own questions. They went to Paul, set up 
19 their own meetings. Believe it or not, I wasn't 
20 invited." 
21 Have I read that correctly so far? 
22 A. Yes. 
23 Q. Question, "Invited to what?" Answer, "Any 
24 meetings." Question, "Okay." Answer, "And it offended 
25 me deeply. I'm angry. Still am. I was excluded." 
[Mehr 835:14-25] 
9 Q. Was the information about you being excluded 
10 from meetings with Mr. Taggart accurate? 
11 A. Yes. 
12 Q. And were the feelings that you expressed in 
13 that deposition about being aingry about being excluded, 
14 were those accurate? 
15 A. Yes. 
16 Q. Do you still feel that way today? 
17 A. Yes. 
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[Mehr 837:9-17] 
9 Q. To Hal. Okay, thank you. 
10 Now, you testified that other than giving 
11 some numbers and spending some time with Hal Rosen, you 
12 turned JMS over to Mr. Taggart, correct? 
13 A. Right. 
14 Q. And that you were a little bit upset ~ in 
15 your deposition you said you were a little bit upset 
16 that the JMS people wanted to meet with Mr. Taggart 
17 without you, right? 
18 A. Right. 
19 Q. And that they in fact meet without you, 
20 correct? 
21 A. I believe they did. 
[Mehr 820:9-21] 
Mehr did not recall being in any meeting with JMS and Taggart. If Mehr had been 
present, he surely would have remembered it. He was owed, and in turn owed to third 
party creditors, the $320,000 that was past due at the time. He was as desperate as 
Taggart to get someone to come in and buy out CAT and pay for the completion of 
Hidden Ridge. 
2 Q. Okay, fair enough. Part of it was to his 
3 company, part of it was to subcontractors, right? And 
4 so that's money he owed either for internal needs or for 
5 suppliers outside of him, correct? 
6 A. Yes. 
7 Q. And that money wasn't coming from anyone at 
8 that point in time, right? 
9 A. That's correct. 
10 Q. And that's why he had shut down on site, 
11 because he couldn't afford to do any more work on site, 
12 right? 
13 A. Until he had lot closings. 
[Taggart 565:2-13] 
Mehr would never have forgotten a meeting this important. Only Taggart testified that 
Mehr was present at the First Taggart/JMS Meeting. Rosen testified that Mehr was not 
present. His deposition testimony was consistent: he could not "picture in his mind" 
Mehr being at the meeting. 
4 Q. — is that correct? You don't remember for 
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5 sure if Dan Mehr was there, do you? 
6 A. I don't believe he was there. 
7 Q. But you don't remember for sure, do you? 
8 A. I don't remember him being there. 
9 Q. Can I have you look at page 60, line 21 of 
10 your deposition. 
11 Question, "Was Dan Mehr there?" Answer, "I 
12 don't remember if he was. I don't remember him being 
13 there." Question, "But you can't deny that he was 
14 there, you just don't remember it?" Answer, "No, I 
15 don't believe he was; but, I mean, I can recollect where 
16 people were in the room, and he doesn't fit in the 
17 picture." 
[Rosen 251:4-17] 
Pam Watson testified that Mehr was not present. 
13 Q. Okay. Did you ask for a meeting with Paul 
14 Taggart? 
15 A. Yes. December 2nd I requested a meeting, 
16 said I would not vote yes until I was fully satisfied 
17 after meeting face to face with Paul Taggart. 
18 Q. Did you meet with Paul Taggart? 
19 A. Yes, on December 10th. Then I personally 
20 requested that Dan Mehr not be there. I wanted to 
21 have — I wanted to have Paul Taggart isolated from Dan 
22 Mehr so that I could hear from the man himself and have 
23 him verify questions that I had on suspicions that I 
24 had. So I requested that meeting and without Dan Mehr. 
25 Q. Okay. Was Dan Mehr present at the meeting? 
294 
I A. No. I wouldn't have had the meeting. 
[Watson 293:13-294:1] 
Pam Watson even remembers where people were sitting in the room. 
10 Q. Can you recall anything else that you recall 
II you saying or Paul Taggart saying during the course of 
12 that meeting? 
13 A. I can't. I know I was sitting to your left 
14 and Brent was on the couch and Hal, and then Paul was 
15 over there. I felt very good about the facts and 
16 figures with the pro forma that Hal had gone through, 
17 and Paul had agreed that they were accurate. 
[Pam Watson 301:10-17] 
Brent Watson testified that he was not present. 
6 Q. Okay. And present at that meeting were Paul 
76 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain errors.
7 Taggart, Dan Mehr, you, your wife, Brian, and Hal Rosen; 
8 is that correct? 
9 A. I don't believe Dan Mehr was present. 
[Brent Watson 7006 - 9] 
And, as indicated previously, most telling - Mehr testified that he was not present. 
14 Q. And that you were a little bit upset - in 
15 your deposition you said you were a little bit upset 
16 that the JMS people wanted to meet with Mr. Taggart 
17 without you, right? 
18 A. Right. 
19 Q. And that they in fact meet without you, 
20 correct? 
21 A. I believe they did. 
[Mehr 820:14-21] 
Mehr was not present in the meeting, and all information given to JMS in that meeting 
came directly from Taggart's own mouth. Even if Mehr was present, Taggart confirmed 
all information conveyed to JMS and he and CAT are fully liable therefor. 
15 Q. Okay. Now, you testified that you knew that 
16 your Exhibit 3 8 was a forecast of future events, 
17 correct? 
18 A. That's correct. 
19 Q. But when you put that together, were you 
20 trying as hard as you could to find out what the facts 
21 would be so that would be accurate? 
22 A. That's correct. 
23 Q. And was Mr. Taggart a source of the facts 
24 that you were given to create this? 
25 A. Yes, he was. 
276 
1 Q. In your mind was he as big and significant a 
2 source of those facts as Mr. Mehr? 
3 A. He was a confirmation of all the facts that 
4 Mr. Mehr provided. 
[Rosen 275:15-276:4] 
The First Meeting Took Place on December 10,1998. Only Taggart testified that his 
first meeting with anyone on behalf of JMS occurred "around Thanksgiving" of 1998. 
This meeting was obviously a very important meeting to him. Likely the most important 
meeting during the time period - given how much trouble the project was in and how 
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desperate he was to get out of it. Yet, his Day Timer contains no reference to any 
meeting with JMS in November. And, he produced no notes from December at all. 
9 Q. Okay. Now, is there any entry in your 
10 dayplanner in November of 1998 for a meeting with JMS? 
11 A. No, there is not. 
12 Q. Is there any entry in your dayplanner in 
13 December for a meeting with JMS? 
14 A. No, there's not. 
[Taggart 545:9- 14] 
Taggart's testimony is unconfirmed by any documents. Whereas, the Court knows that 
Rosen did not even start working with Mehr on the Hidden Ridge analysis until Rosen 
received a fax from Mehr consisting of Taggart's 1997 proformas on Friday, November 
20, 1998. (Rosen had been out of the Country for the first two to three weeks of 
November, 1998). 
20 Q. I've asked you to look at what has been 
21 marked as plaintiff s Exhibit P 37. 
22 A. Okay. 
23 Q. Could you identify those documents for the 
24 Court? 
25 A. It's a fax I received from Dan Mehr. The 
92 
I fax stamp on it says November 20th, 1998. 
[Rosen 91:20-92:1] 
Mehr testified that he clearly recalled a telephone conversation over the Thanksgiving 
holiday (November 26 - 29, 1998) with Rosen (Mehr was vacationing at the Brighton 
Chalets) in which they were talking about Rosen's Hidden Ridge analysis. 
4 Q. Okay. Now, I understand it's your best 
5 recollection that the meeting you had with Hal Rosen in 
6 which you and he talked about details of the project 
7 occurred at Thanksgiving of 1998. 
8 A. I didn't have a meeting with him on 
9 Thanksgiving. I talked from the chalet to him at 
10 Thanksgiving. 
II Q. Telephone call? 
12 A. Telephone call. 
13 Q. Okay. Now, you were aware that he had been 
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> 
14 
15 
16 
17 
18 
19 
20 
21 
22 
out of the country the first two weeks of November, 
right? 
A. Right, yeah. 
Q. Okay. 
A. He was out for three weeks, I think, wasn't 
he? 
Q. So he wasn't even available for you to talk 
to until later in November, right? 
A. Uh-huh. 
> 
ft 
[Mehr 809:4-22] 
Rosen testified that he and Mehr talked multiple times over many days. 
14 Q. (BY MR. STEFFENSEN) Okay. Now, when you 
15 got this document, did you then have any meetings with 
16 Dan Mehr? 
17 A. Yes, I did. This was in preparation for a 
18 meeting where we sat down in my office. 
3 Q. Do you remember the date of the meeting? 
4 A. 1 don't. It would have been shortly after 
5 this November 20th date. 
6 Q. Okay. Do you remember having a meeting with 
7 Mr. Mehr? 
8 A. I do. 
9 Q. How long did that meeting last? 
10 A. Probably two hours. 
11 Q. Where was the meeting? 
12 A. In my office. 
13 Q. Okay. What did you and he discuss during 
14 the course of that meeting? 
15 A. We discussed sales costs, development costs 
16 that remained in the projects, ones that were already 
17 due. We discussed the bank loan. I don't think he had 
18 the exact amount of the bank loan, so we discussed where 
19 we could get that amount from. Basically went through 
20 on a month-by-month basis, because that's how I do my 
21 spreadsheets is on a monthly basis, when the costs would 
22 be incurred, when they would be payable so that we could 
23 estimate what cash would be needed from JMS to finish 
24 this project. 
25 Q. Okay. Did you have more than one meeting 
94 
1 with Dan Mehr in that regard? 
2 A. I believe so. 
[Rosen 92:14-94:2] 
1 Q. (BY MR. STEFFENSEN) What did -strike 
2 that. So keep describing for the Court - I believe the 
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question I was asking a minute ago was, did you have any 
follow-up meetings with Mr. Mehr? 
A. I did. Once Dan and I had met and then I 
took what we penciled on paper and put it on the 
computer, we went back and forth several times both I 
think him dropping by my office and looking at what I 
was working on, and by fax to him the drafts of the 
forecasts that I was doing so that we could fine tune 
that and make sure that it was accurate. 
Q. (BY MR. STEFFENSEN) Okay. What time 
period, what time period did you have these ^ 
conversations with Mr. Mehr? 
A. They took place the latter part of November 
and into December, and we signed the documents on 
December 17th, so they would have taken place all the 
way through December up to that point. 
[Rosen 97:1-24] 
It is not possible, given this unrefuted testimony, for Rosen and Mehr to have had the 
many meetings, and for Rosen to complete the many iterations on his Hidden Ridge 
proforma before a supposed Thanksgiving meeting. 
19 Q. (BY MR. MITCHELL) Did you - when did you 
20 first meet with the JMS people? 
21 A. Just before Thanksgiving 1998. 
[Taggart 540:19-21] 
Further, Pam Watson testified that on December 2, 1998 she requested a meeting with 
Paul Taggart and said she would not vote yes until she was "fully satisfied after meeting 
face to face with Paul Taggart." 
13 Q. Okay. Did you ask for a meeting with Paul 
14 Taggart? 
15 A. Yes. December 2nd I requested a meeting, 
16 said I would not vote yes until I was fully satisfied 
17 after meeting face to face with Paul Taggart. 
[Watson293:13-17] 
The meeting was on December 10, 1998, which is substantiated by her notes and her 
calendar. 
4 Q. Now, this meeting with Taggart took place on 
5 December 10th, 1998? 
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A. Yes. 
Q. Would you describe for the Court what this 
page is? 
A. This page is a recap that, your Honor, I 
often recap because we've gone to meetings and made 
notes, and then I'd recap and send them back to the 
others because they didn't often take very good notes. 
So I wanted them to, you know, be up on things that I 
had taken down. And so that's what this is, a recap 
from notes and so on. 
Q. Now, there's some information written down 
that appears to be in connection with 12/10/98. Do you 
see that? 
A. Yes. 
Q. Is what is written here, does that represent 
the exact notes you wrote down during the course of the 
meeting with Paul Taggart? 
A. Yes. 
[Watson 302:4 - 23] 
Rosen testified that his planner clearly shows that the meeting was on December 10, 
1998, because he left early to give blood, but could not - so he crossed off the blood 
donation notation on his calendar - which is clearly seen on his December 10, 1998 page. 
21 Q. Let 's-Mr. Rosen, if you'll-yesterday 
22 we looked at your dayplanner sheets in Exhibit 36. Are 
23 you certain that the only meeting that you had with 
24 Mr. Taggart occurred on December 10th, 1998? 
25 A. I am. 
221 
1 Q. And what is that based upon? 
2 A. I only met at that time with Mr. Taggart 
3 once. 
4 Q. And from your review of your dayplanner 
5 information, did that confirm that? 
6 A. Yes. And one reason I can tell is, you can 
7 seel scratched out blood donation I had at 5:30. I'd 
8 signed up to donate blood at 5:30, and I actually left 
9 the meeting I believe before it was quite over. When I 
10 got up there I'd had a cold and they decided not to take 
11 my blood. And that's why I crossed that out. But I'd 
12 actually gone there to do that that day, and I'd left 
13 the meeting with Mr. Taggart to go do that. 
[Rosen 220:21-221:13] 
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The testimony of Rosen, Watson and Mehr - fully corroborated by their calendars and 
notes, removes any doubt as to when the first Meeting between Taggart and JMS took 
place - it was on December 10,1998. 
18 Q. Okay. So is it your testimony that the 
19 first time you had any contact with Paul Taggart was on 
20 December 10th? 
21 A. That's correct. 
[Rosen 99:18-21] 
5 Q. (BY MR. STEFFENSEN) Is there any question 
6 in your mind that the meeting with Mr. Taggart took 
7 place on December 10th? 
8 A. No. 
[Rosen 282:5-8] 
13 Q. Okay. Did you ask for a meeting with Paul 
14 Taggart? 
15 A. Yes. December 2nd I requested a meeting, 
16 said I would not vote yes until I was fully satisfied 
17 after meeting face to face with Paul Taggart. 
18 Q. Did you meet with Paul Taggart? 
19 A. Yes, on December 10th 
[Watson 293:13-19] 
Watson Testified Truthfully That She Did Not Receive Any Information from Mehr 
About Hidden Ridge, and That She Did Not Relv On Mehr. The defendants make the 
strawman argument that since it is clear that Mehr met with Rosen and provided Rosen 
with information about Hidden Ridge, Watson must have been lying when she testified 
that she did not receive any information from Mehr and did not rely on Mehr. The 
strawman falls because it is true: Watson did not meet with Mehr. There is no evidence 
in the record that Watson met with Mehr and received any detailed information from 
Mehr about Hidden Ridge. It was Rosen and not Watson who had these meetings and 
received this information. Watson did not like Mehr. Watson did not trust Mehr. There 
is no evidence to refute this. Watson wanted to talk to Taggart, and would not agree to 
vote for JMS doing this deal without obtaining information and assurances directly from 
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Taggart. 
> 
> 
I 
12 I remember after that meeting when Dan had 
13 left I expressed my concern to you and Hal, my partners, 
14 that I didn't ~ I didn't have a good feeling about Dan 
15 Mehr. I hadn't had since about October 3rd when I had a 
16 short impersonal meeting with him, just a discussion at 
17 Meridian Title. So all that time I had never felt good 
18 about Dan. In fact, through November I expressed on 
19 several occasions to partners, you and Hal, that I 
20 didn't feel good about the project, I didn't like the 
21 project. I was a no vote. 
22 Hal was very much in favor of the project. 
23 And I said ~ I told you at that December meeting, you 
24 and Hal, I will not vote yes unless we have a meeting 
25 with Paul Taggart. I wanted - I'd never met the man. 
293 
I I wanted to see him face to face. He's the person that 
2 has the interest for sale, if he was truly going to sell 
3 it. Dan Mehr isn't. I want to hear it from the horse's 
4 mouth; I want to look the man in the eye, and I want 
5 to — had seven major concerns at that time that I 
6 wanted to hear what Paul had to say. I didn't place a 
7 lot of credence on Dan because — I can't explain why, 
8 but I just had never from October 3rd had a good feeling 
9 about him. I mean, he was slick, he was - 1 wasn't 
10 sure if he was - we had dealt with a con man in 
11 California previously, and I wasn't sure what Dan Mehr 
12 was. 
13 Q. Okay. Did you ask for a meeting with Paul 
14 Taggart? 
15 A. Yes. December 2nd I requested a meeting, 
16 said I would not vote yes until I was fully satisfied 
17 after meeting face to face with Paul Taggart. 
18 Q. Did you meet with Paul Taggart? 
19 A. Yes, on December 10th. Then I personally 
20 requested that Dan Mehr not be there. I wanted to 
21 have — I wanted to have Paul Taggart isolated from Dan 
22 Mehr so that I could hear from the man himself and have 
23 him verify questions that I had on suspicions that I 
24 had. So I requested that meeting and without Dan Mehr. 
[Watson 292:12-293:24] 
This is corroborated by Rosen's testimony. 
21 Q. Did Mrs. Watson tell you anything about 
22 whether she trusts or did not trust Dan Mehr's 
23 information about this project? 
24 A. She had a great distrust, and that was one 
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25 of the reasons for the meeting with Mr. Taggart is she 
216 
1 didn't know whether to believe Dan Mehr. And Dan Mehr 
2 was really the sole representative that had given us 
3 numbers up to that point. And in fact, we talked about 
4 if we'd had a vote before our meeting with Mr. Taggart, 
5 her vote was not to buy. 
6 Q. Did she tell you that? 
7 A. Yes. 
8 Q. What did she tell you? Did she tell you why 
9 she wanted to meet with Mr. Taggart? 
10 A. She told me she wanted to meet with a 
11 different representative and to question him, to look 
12 into his eyes and get some different feeling than what 
13 she had coming solely from Mr. Mehr. 
[Rosen 215:21-216:13] 
There is no evidence in the record to the contrary. Watson did not receive any detailed 
information about Hidden Ridge before December 17, 1998 from Mehr. She looked to 
Taggart therefor. She relied on Taggart. She told Taggart that she distrusted Mehr and 
was relying upon Taggart. Watson was in all respects truthful in so testifying. 
Taggart's Telephone Conversation with Watson After the December 10,1998 First 
Meeting Advised JMS on How to Deal With Dan on JMS' Other Projects - Taggart 
Expressly Reassured JMS and Watson that There Were "No More Surprises" on 
Hidden Ridge. Watson telephoned Taggart after the First, December 10, 1998, meeting 
to specifically question him about Mehr. Watson clearly distrusted Mehr and wanted 
reassurance from Taggart about him. It is critical to realize that Taggart was told that 
JMS had other projects with Mehr that were going to begin in the Spring of 1999. 
Taggart told Watson that JMS should get fixed bid contracts, with penalties for delays, 
and then keep on top of Mehr with respect to these other projects. But, Taggart said that 
Mehr was honest (which induced JMS to trust Mehr's representations and warranties on 
behalf of CAT about Hidden Ridge) and that all problems with Hidden Ridge had been 
discovered, that they had they "arms around" the project, and that there would be no more 
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surprises with Mehr on Hidden Ridge. 
13 Q. And you told the JMS people that you and Dan 
14 had your arms around the costs of this project, right? 
15 A. Yes, I did. 
16 Q. Okay. That you knew them, right? 
17 A. Yes. 
[Taggart) 504:13-17] 
18 Q. Okay. And you told JMS and Pam that Dan was 
19 an honest person? 
20 A. I told - I didn't say that at that time. 
21 Pam Watson asked me after the meeting if she could call 
22 me and talk to me privately, that she had some questions 
23 that she wanted to ask me without Dan Mehr there. And 
24 she did, and she called me the next day. 
25 Q. And you told him that you were generally 
505 
1 happy with Dan, right? 
2 A. In the meeting or in the conversation? 
3 Q. In the telephone conversation. 
4 A. In the telephone conversation. Would you 
5 like me to tell you what I told her in the conversation? 
6 Q. Well, I'd like you to answer my question. 
7 You told her that you were generally happy with Dan, 
8 right? 
9 A. Yes, I did. 
[Taggart 504:18-505:9] 
Contrary to these additional and/or renewed express representations, warranties and 
assurances, JMS did experience serious "surprises" with Mehr and the Hidden Ridge 
project (as to scope of work, cost of work, and delays in completing work - not to 
mention continuing misrepresentations/delays with and/or regarding sales). 
Rosen's Exhibit P-38 Constituted the "Minutes" of the First Taqgart/JMS Meeting. 
CAT and Taggart had taken the depositions of Watson, Rosen and Mehr prior to trial. 
Then they listened to the trial testimony of Watson and Rosen as to what was represented 
and warranted to JMS about the critically material issues referred to at the beginning of 
this Reply brief. Yet, the defendants did not produce any testimony from either Mehr or 
Taggart to dispute the testimony of Rosen or Watson as to what happened prior to and 
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then in the First Taggart/JMS meeting. Taggart admits that he was asked about, and 
provided/confirmed, detailed information in response to Rosen's and Watson's questions 
about the work that needed to be done, and the cost thereof; and about the amount and 
timing of sales. 
22 Q. Okay. And I'd like you to take the Court 
23 through as closely as you can recall what was said and 
24 by whom at that meeting. 
25 A. Dan met me in the foyer of Steffensen's 
541 
1 office and took me into Brian Steffensen's private 
2 office. And sitting in that office was Pam Watson, 
3 Brent Watson, and I believe Hal Rosen. And Brian was 
4 behind his desk and we were sitting on the couch that 
5 faced his desk. They told me the purpose of this 
6 meeting was that they had been discussing the possible 
7 purpose of C.A.T.'s interest in Hidden Ridge and would 
8 like to ask me several questions and confirm a lot of 
9 the information that they had already received from Dan 
10 Mehr. 
11 I remember Pam asking me, you know, why are 
12 you selling, why are you selling your interest. I told 
13 them at that time that we didn't have any money and that 
14 we were tired and worn out with this project. It had 
15 had a lot of problems. We felt like we -- Dan felt like 
16 he had all of the problems identified, and I believed 
17 him, and that we didn't see anything that we had not 
18 already uncovered as potential land mines or — and that 
19 we had worked really hard and worked — been through 
20 many struggles and cost overruns that caused these 
21 problems. 
22 We talked about Kent and Lonnie, the 
23 misrepresentations that we thought they had made that 
24 helped contribute to these problems. We told them that 
25 we'd had many meetings with Kent and Lonnie to try and ^ 
542 
1 come to an agreeable settlement with them, that we had 
2 not been successful. We did feel like Kent and Lonnie 
3 were workable and amenable, because they always had 
4 been, but we had not been successful in getting them to 
5 come to an agreement. 
6 We talked about what work needed to be 
7 finished in the project. Someone asked specifically 
8 what was done and what was left to be completed. I 
9 confirmed what Dan had already told them. They asked 
10 how much was that going to cost. Again, Dan was sitting 
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11 right next to me on the couch, and I said, I believe 
12 it's around $320,000 or thereabouts, and then there's 
13 sidewalk, curb and gutter, and some road work that still 
14 needs to be completed in the spring. 
15 Mrs. Watson, I mean, Pam asked me how I felt 
16 about Dan Mehr as a contractor. I told her that I felt 
17 that he was an honest person and that our relationship 
18 with him was good. She then after the meeting as we 
19 were walking out came up to me and said, "I really would 
20 like to talk to you privately. Can I call you?" And I 
21 said, "Yes, you can." 
22 We discussed sales. They talked to us about 
23 sales. I told them that I had copies of all the REPC's 
24 and that I'd be happy to give them copies of all the 
25 REPC's and give them a copy of the sales report, I'd 
543 
1 update the sales report and get that to them so that 
2 they would have very specific copies of accurate sales 
3 and who they were to on the specific lots. I believe 
4 there were 70 to 80 lots at that time under contract, 
5 which they were. 
6 They talked about closings, when were 
7 closings coming up. I had received information from 
8 Americraft the first of the month on their closing 
9 schedule and shared that with them. I believe that 
10 there were approximately 14 lots that should close by 
11 the end of the year or the first part of January with 
12 Americraft, and that Larry Russell was due to close on 
13 ten lots now, in fact, he was past due and he should be 
14 closing any time, and that we were very disappointed 
15 that he wasn't closing, but he was waiting for the water 
16 line to be finished. We specifically talked about the 
17 timing for the water line to be finished. Again, I 
18 turned to Dan Mehr and said, Dan has talked to me and 
19 discussed that he will absolutely be finished by the end 
20 of the year, by the first of January. I said, "Dan, is 
21 that correct?" He said, "That's correct." 
22 We talked about the sewer line. He said he 
23 was under construction with the sewer and said that he 
24 would be finished with the sewer sometime the end of 
25 February or the middle of March, as I recall. 
544 
1 We discussed some other pleasantries and 
2 common goals or common acquaintances. That's the gist 
3 of what I remember about that meeting. 
[Taggart 540:22 - 544:3] 
The Court asked Rosen whether Taggart ever indicated that he "did not know" the answer 
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to any of JMS' questions. Rosen testified that Taggart had an answer for all of the 
questions, and that he seemed fully knowledgeable. Rosen and Watson testified that 
Taggart was clearly trying to sell JMS on the project. Rosen testified that based upon the 
information provided and/or confirmed by Taggart, Rosen finalized the Hidden Ridge pro 
forma and saved it on December 16,1998. 
7 A. Once again, what I've got on here is a 
8 product of that meeting. So he confirmed either the 
9 numbers that I had down on the previous draft, or I 
10 changed the draft to match what he confirmed at that 
11 meeting. 
12 Q. So is this document here a product of what 
13 Paul Taggart confirmed to you in the December 1 Oth 
14 meeting? 
15 MR. MITCHELL: Objection, leading. 
16 THE COURT: Overruled. 
17 A. In my mind it's a product of many different 
18 discussions with Dan Mehr that were confirmed by Paul 
19 Taggart in that meeting. 
[Rosen 112:7-19] 
5 Q. (BY MR. STEFFENSEN) Mr. Rosen, what did you 
6 observe and what did you hear, and/or hear from 
7 Mr. Taggart that caused you to believe that he was 
8 informed about the Hidden Ridge project in that meeting 
9 on December 10th, 1997? 
10 A. We asked him questions to support what we 
11 reviewed yesterday. I believe it was Exhibit 38. My 
12 principal concern or my questions I think were directed 
13 towards the cost and confirming what was left to do in 
14 the project. He seemed to be informed. He knew that 
15 the sidewalk needed to be done, he knew some road needed 
16 to be done. He confirmed the numbers that I had on my 
17 worksheets. Pam Watson was concerned about sales. I 
18 think her questions were mostly directed that direction. 
19 He confirmed that. Had there been any wavering in what 
20 was there, what became Exhibit 38 here wouldn't have 
21 existed. It would have been different. 
22 So there was a — we received a confirmation 
23 of what we put together, and Exhibit 38 is essentially 
24 our report, my report that I did from that meeting. 
25 Q. Did Mr. Taggart tell you that he had been 
218 
1 uninvolved in the project? 
2 A. No. He seemed to have been very involved. 
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3 Q. What did he say about his involvement in the 
4 project at that point in time? 
5 A. He wasn't out on the project on a daily 
6 basis. That was Dan Mehr. But he had been involved in 
7 the financial management of the project. He had been 
8 involved in meetings with Mehr. He had been involved in 
9 meetings with Oman and Hoggan. He had talked to us 
10 about the due diligence he'd done on the project. He 
11 seemed to know the details of the project. 
12 And there wasn't anything in that meeting 
13 that changed our information that Mr. Mehr had already 
14 presented to us, or that he seemed to lack information. 
15 Q. Let me follow up on the last point. The 
16 Court asked you yesterday if you recalled Mr. Taggart 
17 being unable to respond to any of your questions. Did 
18 he seem to have all the answers and know everything 
19 about what you were asking him? 
20 A. Yes. I don't remember that there was 
21 anything he needed to go back and check on or something 
22 he needed to research or get back to us. He seemed to 
23 answer the questions (unintelligible). 
[Rosen 217:5-218:23] 
20 As I testified yesterday, the one that's 
21 Exhibit 38 in the black book was something I did as of 
22 December 16th. That was after the meeting with 
23 Mr. Taggart. It would have included any changes that he 
24 would have given to us or different feelings. 
[Rosen 280:20 - 24] 
Rosen testified that this Exhibit P-38 proforma was in essence the "minutes" of the First 
Taggart/JMS meeting. 
2 So that document was created based on 
3 confirmation from Mr. Taggart from information 
4 previously received from Dan Mehr and was finalized 
5 following the meeting with Mr. Taggart on December 10th. 
6 Q. Would you turn to 38, please. What is that 
7 document? 
8 A. That's the document that I'm talking about. 
9 Q. And again, what is it? 
10 A. This is the financial forecast that I 
11 prepared and presented to JMS Financial as to the cash 
12 flow forecast for - the top part is for Hidden Ridge 
13 Phase 1, the summary in the middle is for Phases 2, 3, 
14 and 4. 
[Rosen 105:2 -14] 
89 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain errors.
17 Q. (BY MR. STEFFENSEN) Where did you get these 
18 numbers of lots in creating this spreadsheet? 
19 A. I got them from Dan Mehr, confirmed by Paul 
20 Taggart. 
21 Q. Now, do you recall in your December 10th 
22 meeting specifically wanting to confirm when the lots 
23 would close, in his mind? 
24 A. Yes. 
25 Q. And what was his response? 
110 
1 A. This spreadsheet is a result of that 
2 meeting, so the response would be what is shown here. 
[Rosenl09:17-110:8] 
7 A. Once again, what I've got on here is a 
8 product of that meeting. So he confirmed either the 
9 numbers that I had down on the previous draft, or I 
10 changed the draft to match what he confirmed at that 
11 meeting. 
12 Q. So is this document here a product of what 
13 Paul Taggart confirmed to you in the December 10th 
14 meeting? 
15 MR. MITCHELL: Objection, leading. 
16 THE COURT: Overruled. 
17 A. In my mind it's a product of many different 
18 discussions with Dan Mehr that were confirmed by Paul 
19 Taggart in that meeting. 
[Rosen 112:7-19] 
24 Q. Now, when he answered the question, what did 
25 you do physically in that meeting? 
128 
1 A. Well, I had a copy of this with me. If 
2 there were changes or if I had concerns with the numbers 
3 that Dan had previously presented, then I marked those 
4 on this. And so it became a working copy that was used 
5 to produce the final exhibit which you see here. So 
6 this reflects the changes that were made after that 
7 meeting with Paul Taggart. 
[Rosen 127:24-128:7] 
8 Q. Isn't it fair that you can't recall anything 
9 that was said about costs? 
10 A . I can recall that what I had on my forecast 
11 or what I put on that forecast for December 16th was 
12 reviewed, and the December 16th flow sheet or 
13 spreadsheet that I did was a result of that meeting. 
[Rosen 254:8-13] 
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Pam Watson's notes of the meeting substantiated her testimony that Taggart testified that 
work left to be done was approximately $125,000 and that Russell/Packard would close 
10 lots "now," and Americraft 14 lots very soon. 
4 Q. Now, this meeting with Taggart took place on 
5 December 10th, 1998? 
6 A. Yes. 
7 Q. Would you describe for the Court what this 
8 page is? 
9 A. This page is a recap that, your Honor, I 
10 often recap because we've gone to meetings and made 
11 notes, and then I'd recap and send them back to the 
12 others because they didn't often take very good notes. 
13 So I wanted them to, you know, be up on things that I 
14 had taken down. And so that's what this is, a recap 
15 from notes and so on. 
16 Q. Now, there's some information written down 
17 that appears to be in connection with 12/10/98. Do you 
18 see that? 
19 A. Yes. 
20 Q. Is what is written here, does that represent 
21 the exact notes you wrote down during the course of the 
22 meeting with Paul Taggart? 
23 A. Yes. 
[Watson 302:4 - 23] 
Also see Ex. 41 
If Mehr and Taggart disputed any of this testimony, they could have done so at trial. 
They did not do so, and it stands unrefuted and essentially all admitted. 
Rosen Projected Only Four Closings in the Last Two Weeks of December, With the 
Bulk of the Closings to Commence in January. The defendants claim that JMS could 
not have relied on Taggart's representation and warranty that Russell Packard would 
close "10 now," but not later than completion of water, and Americraft would close 14, 
because Rosen only projected four closings for the time period between December 26, 
1998 and the end of that month. This is typical of the defendants' strawman arguments. 
Rosen testified that he took the information provided and backed it off a little and that his 
P-38 proforma was a conservative projection based on that information. Taggart testified 
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that Russell Packard may wait until water was done in a couple of weeks. Rosen, 
therefore, did not project the heavy lot closings to begin until January - when the Water 
was warranted to be completed. Rosen's P-38 is, therefore, entirely consistent with what 
Taggart represented and warranted and is not evidence of any lack of reliance by JMS 
thereon. 
Mehr's January Update Letter to JIMS Confirms The Fact That JMS Had Only 
Been Warned that Water Might Delay Closing - Again, Nothing is Said about 
Sewer. Mehr's letter to JMS in early January projects Water to be finished shortly, and 
that JMS would then see whether Russell Packard and Americraft will close lots. There 
is no mention of Sewer being a problem. JMS was still being kept in the dark about the 
fact that the Builders were not going to close until the Sewer was completed. Taggart 
knew back in September and October of 1998 that the Builders were not going to close 
until Sewer was completed, but never told that to JMS. Not only was JMS misled about 
this matter before the December 17, 1998 agreement signing, but Mehr's representations 
to them after December 17, 1998, and all the way through March of 1999 kept JMS 
believing that Russell Packard and Americraft were soon to close. 
The December 17,1998 Agreement Documents the Fact that CAT had Been 
Obligated to Fund Aspenwood (Which CAT has Previously Denied Herein in Bad 
Faith). Earlier in this litigation, CAT vigorously denied ever agreeing to provide funding 
for Hidden Ridge or any other projects. Yet, the December 17,1998 agreement between 
JMS and CAT clearly memorializes this obligation, and that JMS was being induced to 
take over CAT's obligation to provide funding for Hidden Ridge. 
The Second Meeting Took Place After the December 17,1998 Agreement Was 
Signed, and Did Not Absolve Taggart and CAT from Liability for Prior 
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meeting before the December 17,1998 agreement was signed. The First Meeting took 
place on December 10, 1998. Taggart testified that the Second meeting was a week to ten 
days later. 
23 Q. (BY MR. STEFFENSEN) Now, your recollection 
24 is that the meeting that you had with Dave Steffensen 
25 and me and Dan Mehr was approximately ten days after 
518 
1 your first meeting with JMS, correct? 
2 A. Approximately. 
[Taggart 517:23-518:2] 
David Steffensen's testimony was that the meeting was most likely late in December. 
The only date from his day planner that it could have been before December 17,1998, 
was on December 11,1998, but he did not believe that it occurred on that date because 
his planner showed that Dan Mehr was not present on that day - and Taggart's testimony 
is clear that he met with David Steffensen, Brian Steffensen and Dan Mehr. The meeting 
took place after December 17,1998. As argued in JMS' previous brief, even if it did 
take place before December 17,1998, Taggart's version contains no disclosure of the 
critical omissions regarding Water, Railroad lots, the Builders' refusal to close until 
Sewer was completed, and the like. In fact, the gist of the Second Meeting as testified to 
by Taggart is one of reassurance, not warning: "We are going to pressure Russell 
Packard to close now;" and, "Don't worry, Russell Packard won't give up their lots." 
There is no disclosure that JMS should plan on Russell Packard and Americraft not 
closing for five more months due to Sewer line delays - which is what Taggart knew was 
likely and should have disclosed to JMS. 
16 We also discussed --1 remember Dan Mehr 
17 saying to Brian, quote, "Larry Russell is not going to 
18 walk away from these lots. He will sue us to make sure 
19 we sell it to him. He really wants these lots." You 
Misrepresentations and Warranties. Taggart attempts to place his Second JMS 
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20 know, and that was a positive thing.... 
[Taggart 548:16-20] 
18 Q. And shortly after the — shortly after you J | | ^ 
19 learned of the lawsuit, you talked with Brian Steffensen ^*r 
20 about the lawsuit, correct? 
21 A. Yes, sometime. 
22 Q. Okay. And around this time you told him 
23 that Russell/Packard would not walk away from the lots 
24 without suing, correct? 
25 A. I told him what? 
752 
1 Q. That Russell/Packard, Larry Russell would 
2 not walk away from the lots without suing? 
3 A. Yes. 
[Mehr 751:18-752:3] 
13. JMS Did not Learn of the Russell Packard Lawsuit Until the End of December, 
1998. Taggart testified that on or about December 10, 1998, he told Brent Metcalf to 
give the Russell Packard lawsuit to Mehr. 
5 Q. You wrote a letter on November 25th, 1998 to 
6 Russell/Packard cancelling their contract, right? 
7 A. Yes. 
8 Q. And on November 10th, 1998 you were informed 
9 by Brent Metcalf that he had been served with a 
10 complaint by Russell/Packard, correct? 
11 A. I believe that was on December 10th. 
12 Q. December 10th, right? 
13 A. Yes. 
14 Q. That was in a telephone call. He called you 
15 about that, right? 
16 A. Yes. 
17 Q. And he was served about 1:30 in the 
18 afternoon; is that right? 
19 A. I wouldn't know that. 
20 Q. What did you tell him in that phone 
21 conversation? 
22 A. I said, "We need to get this to Dan ' 
23 immediately." 
[Taggart 562:5 - 23] 
Mehr testified that he received it some time after December 10, 1998, and that sometime 
i 
after that he told David Steffensen about it and asked David what he should do. When 
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asked if he gave the lawsuit to Brian Steffensen, he testified, No, I am pretty sure that I 
gave it to David Steffensen. CAT did not question David Steffensen at trial about this 
specifically, but he testified about dealing with it around Christmas. From the Court file 
in that case (Exhibit 126D), Brian Steffensen did not enter his appearance on behalf of 
Aspenwood until January 5, 1999. Rosen and Watson testified that they did not learn 
The Law Practices of Brian Steffensen and David Steffensen at all Times Relevant 
Hereto Were Separate Such that the Knowledge of One about a Matter is not 
Imputable to the Other. Defendants have adduced evidence that David Steffensen was 
Mehr's attorney for some time before the Fallof 1998, and that David Steffensen had been 
handling many matters for Mehr. And, Mehr testified that he gave the Russell Packard 
complaint to David Steffensen and not Brian Steffensen. The defendants want this Court 
to conclude therefore that what David Steffensen knows is imputable to Brian Steffensen, 
and then to JMS. The problem is that David Steffensen testified that his practice, as 
David W. Steffensen, P.C., was at all relevant times completely distinct and separate from 
Brian Steffensen's practice as Brian W. Steffensen, P.C. In fact, the Steffensen 
McDonald Steffensen letterhead specifically states: "An Association of Independent 
Professional Corporations Not a Partnership." As a matter of law and under the rules of 
logic, this Court cannot impute the knowledge of David Steffensen to Brian Steffensen 
absent specific testimony demonstrating that a particular piece of information and/or 
knowledge was in fact conveyed from David Steffensen to Brian Steffensen. 
JMS Was Not Initially Concerned About the Russell/Packard Lawsuit Because It 
Thought That it Was Only a Temporary Delay - JMS Had Been Led to Believe (Due 
to the Failure to Disclose That Russell Packard Was Not Going to Close Until Sewer 
Was Done) that Russell Packard Would Begin Closing as Soon as the Water Line 
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was Completed. When JMS did learn about the Russell Packard lawsuit, it was initially 
not overly concerned because Mehr and Taggart had represented that the only thing that 
might delay closings was the completion of the Water line. Since the Water line was 
warranted to be completed by late December, 1998, or early January, 1999, this was seen 
as a short, two or three week delay. The lawsuit itself does not state that Sewer will be 
required, only sufficient construction to enable building permits. When JMS answered, it 
did what Taggart and Mehr said was the intent of the November 25, 1998 termination 
letter - attempt to scare Russell Packard into closing by countersuing to terminate the 
contract. Taggart had assured JMS that Russell Packard really wanted its lots and would 
not walk from them. 
Taggart and CAT's Strawman Arguments Cannot Be Allowed to Distract the 
Court's Attention from the Undisputed Testimony About Taggart's and CAT's 
Misrepresentations and False Warranties. CAT and Taggart make numerous 
strawman arguments which this Court must be sophisticated and disciplined enough to 
ignore and/or see through. For instance, CAT and Taggart argue that the Court should 
ignore their knowing and intentional omissions to disclose the water problems, the 
worthless railroad lot problems, and the fact that the Builders were not going to close 
until Sewer was done because JMS did not sue CAT and Taggart until June of 1999, or 
because Mehr testified that no one complained to him (even though both he and Watson 
testified that she complained about him and his misrepresentations continuously in the 
Spring of 1999, and called him a liar) about any misrepresentations. This is simply false 
logic. The most that can be drawn from this is that JMS suffered for a short, six month 
time period in silence. Nothing more can be concluded therefrom. JMS' counsel pointed 
out that JMS was totally occupied with trying to solve the problems, get the Water and 
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Sewer lines done, complete the improvements, all so that sales could get going as best 
and as soon as possible. Once the dust had cleared and the dragons had all been pretty 
much slain, JMS had time to start looking around for the culprits. 
Conclusion 
After the dust settled, in June of 1999 JMS and Aspenwood sued Taggart, Coats and CAT 
for intentional, reckless and negligent misrepresentation, and for breach of warranty. At trial 
herein, JMS met its burden of proving that the aforementioned representations and warranties 
were made. JMS met its burden of proving that omissions of material fact were made. JMS met 
its burden of proving that JMS reasonably relied thereon, and that Taggart and CAT intended for 
JMS to rely thereon. JMS met its burden of proving that the representations and warranties were 
abysmally false. 
Taggart and CAT are guilty of intentional and knowing lies. Taggart and CAT are guilty 
of recklessness, carelessness and negligence in connection with the omissions and 
misrepresentations and warranties. This Court must not be distracted by the defendants 
strawman arguments. The fundamental facts are, incredibly, without dispute. Judgement for 
JMS is warranted and respectfully is requested. 
DATED this the day of May, 2001. 
Brian W. Steffensen 
David C. Condie 
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Certificate of Service 
I hereby certify that on the day of , 2001, that I caused a true and 
correct copy of the foregoing instrument to be mailed, postage prepaid; and/or hand 
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Att: Stephen B. Mitchell 
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Brian W. Steffensen, P.C. (#3092) 
David C. Condie (#8053) 
Steffensen • Law • Office 
2159 South 700 East, Suite 100 
Salt Lake City, Utah 84106 
Telephone (801) 485-3707 
Facsimile (801) 485-7140 
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IN THE THIRD JUDICIAL DISTRICT COURT 
SALT LAKE COUNTY, STATE OF UTAH 
ASPENWOOD, L.L.C., JMS-HIDDEN, 
OBJECTIONS TO DEFENDANTS' 
Plaintiffs, PROPOSED FINDINGS OF FACT, 
CONCLUSIONS OF LAW AND 
PROPOSED ORDER 
(Oral Argument Requested) 
v. 
C.A.T., L.L.C., et al., Civil No. 990911191 
Judge William B. Bohling 
Defendants. " 
Come now the Plaintiffs by and through counsel and object to the Defendants' Proposed 
Findings of Fact, Conclusions of Law and Proposed Order regarding the above-captioned matter 
which came before the Honorable William B. Bohling for trial on April 17 through 20, 2001, and 
for a further hearing which was held on June 1,2001, as follows: 
GENERAL OBJECTIONS 
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I. THE PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF LAW ARE NOT 
CONSISTENT WITH THE RULINGS OF THE COURT, MISSTATE THE EVIDENCE 
AND INCLUDE FINDINGS BASED ON EVIDENCE NOT PRESENTED AT TRIAL 
At the conclusion of the trial in this case the Court made certain preliminary findings as 
follows: 
21 THE COURT: Counsel, after having reviewed 
22 my notes and argument, what I'm prepared to do today is 
23 make some preliminary findings that reserve the ultimate 
24 decisions in the case pending some supplemental briefing 
25 and argument. The reasons that I'm electing to proceed 
945 
1 this way is that there was a great deal of information 
2 covered, and I think that what I would like to see is a 
3 focus on what I believe to be the critical elements of 
4 making the decision, and my preliminary findings I think 
5 will make clear how I think I'm going to focus this. 
6 Initially I'm finding as follows. I don't 
7 find that there were any warranties on which a 
8 determination in favor of the plaintiff could be found. 
9 The agreement that has been — that was entered into on 
10 December the 17th, 1998 was an agreement written by 
11 counsel. It was entered into without comment or 
12 negotiation. It contains no warranties, and the Court's 
13 view is that there's no record to support other oral 
14 warranties that were made that were part of this 
15 relationship in which JMS acquired C.A.T.'s interest in 
16 Aspenwood. 
17 The second finding I'm going to make is a 
18 finding which goes to the level of sophistication of 
19 the - of JMS. There's been some suggestion that 
20 they - that the principals of JMS were unsophisticated 
21 and were not fully able to appreciate the complexities 
22 ofthe project that they were taking on and so were 
23 unable to fully understand the status ofthe project as 
2 
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24 it was when they acquired it. 
25 I don't find that the evidence supports 
946 
1 that. First of all, it comes to the Court as something 
2 that is not credible that people who engage in what is 
3 called hard money lending, which by its terms has been 
4 defined by the parties themselves, are making in effect 
5 high-risk loans and that are not available for bank 
6 loans because the nature of the risk in real estate 
7 development projects and aspects of development work 
8 could possibly survive in that business without a high 
9 level of sophistication. 
10 One of the parties in the case, 
11 Mr. Steffensen, served as counsel, and though agreed not 
12 to testify because of the problems that will result by 
13 counsel, the Court has no way of really understanding at 
14 what level — what point he developed his understanding; 
15 but it would be fair to say that his knowledge of 
16 development was displayed in many ways as remarkable as 
17 commented on a number of witnesses. And it seems to the 
18 Court that as counsel who was guiding this project, I 
19 can't assume anything other than a very sophisticated, 
20 fully knowledgeable participant in this transaction. 
21 A third area that I'm going to make findings 
22 about are — has to do with Dan Mehr. And Dan Mehr 
23 seems to me to be key to this whole — this Whole 
24 matter, because he has a relationship with both JMS and 
25 with CAT. 
947 
1 I think the critical fact that the Court is 
2 going to find in effect in summary is that I don't 
3 believe that Dan Mehr was in any way an agent of C.A.T. 
4 It seems to me that he had his own agenda, that both 
5 C.A.T. and JMS had a relationship with him, both of them 
6 were aware of Mr. Mehr's or could have been made aware 
3 
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7 of Mr. Mehr's strengths and limitations. And Mr. Mehr 
8 in seeking to bring JMS into the Aspenwood project was, 
9 from the Court's perspective, acting on his own interest 
10 as well as in an interest which was consistent with 
11 C.A.T.'s interest. 
12 And he was a very important player in the 
13 Hidden Ridge development. He was the project manager, 
14 and I found credible the testimony of Mr. Taggart that 
15 he largely relied on what Mr. Mehr said about what was 
16 happening on the project, that they conversed about it 
17 frequently, but that Mr. Taggart's role was not as the 
18 project manager as he has done in other projects but 
19 rather took a different role, a role in which Mehr was 
20 the person on the job dealing with the various 
21 subcontractors, dealing with most of the entities, 
22 though Mr. Taggart had some participation, and that 
23 Mr. Mehr's awareness of the project was the greatest and 
24 that Mr. Taggart was secondary, though certainly he was 
25 capable of asking questions and did ask questions in an 
948 
1 attempt to remain informed. 
2 I don't believe that there's a basis to 
3 believe that Mr. Taggart had more information than 
4 Mr. Mehr on the subject, and it is my sense that in the 
5 relationship between JMS and acquiring Aspenwood from 
6 C.A.T. that Mr. Mehr's engagement with the principals of 
7 JMS were most of what was the basis for the transfer of 
8 information, not from comments that were made by 
9 Mr. Taggart. 
10 I would note as part of my findings 
11 something that's undisputed. Mr. Mehr is clearly a 
12 client of David Steffensen, had made an acquaintance of 
13 JMS prior to becoming acquainted with - JMS becoming 
14 acquainted with C.A.T. through David Steffensen and 
15 entered into other projects. Seems that JMS is 
16 reluctant at calling him a partner, and I guess as a 
4 
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17 legal technical proposition he wasn't, but he certainly 
18 was a co-participant and one that they had considerable 
19 amount of activity with and apparently participating 
20 representing in different litigation. And it seemed to 
21 me that that relationship was a very significant 
22 relationship, and to somehow suggest that Mr. Mehr was a 
23 stranger to JMS and was somehow an agent of C.A.T. is 
24 just something not supported by the facts. 
25 As to Mr. Mehr's relationship to the 
949 
1 project, he was clearly the project manager. I think it 
2 is significant that there's no record, no evidence to 
3 support the proposition that Mr. Mehr ever made 
4 misrepresentations to JMS about what his engagement was, 
5 about what he represented about the Hidden Ridge project 
1 6 prior to the December 17th agreement. And listening to 
7 Mr. Mehr's testimony and observing the presentation of 
8 evidence, I find it difficult to find evidence of 
9 intentional misrepresentation on his part. I don't find 
10 it there. 
11 It seems to me that in his role in engaging 
12 JMS, as I indicated, he was acting on his own agenda. 
13 He was not sent by CAT. He brought C.A.T. to JMS and 
14 vice versa. But certainly it was something that was 
15 consistent with what JMS was hoping wouki happen and was 
16 not something that they were resistant to. 
17 Other findings I'm prepared to make have to 
18 do with the meetings with Paul Taggart. And the 
19 findings here, it seemed to the Court that there were ^ 
20 clearly two meetings and one telephone conversation. 
21 There was one meeting with the JMS principals, and I 
22 don't believe from the record that is made that there is 
23 evidence to support clearly a specific date. I think 
24 the evidence on whether it was on December 10th or 
25 sometime between Thanksgiving and December 10th is so 
IP 
5 
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1 controversial and so disputed that there's no basis to 
2 really know clearly when it is. I just find that that's 
3 not a factual finding I can make from the record, and 
4 just indicate that it was somewhere in that range. 
5 Also, whether Mr. Mehr was present or not is 
6 equally controversial. There certainly seems to the 
7 Court to be no real persuasive evidence to point either 
8 way. It seems like the parties jut don't remember. I 
9 do find it somewhat informative that Mr. Mehr confirmed 
10 that Mr. — that Ms. Watson called Mr. Taggart and 
11 Mr. Taggart called Mr. Mehr to say that she wanted a 
12 separate conversation with him as an indication that 
13 perhaps Mr. Mehr was present at the meeting. But the 
14 other testimony seems to be so controverted that it 
15 isn't clear to the Court. 
16 As to what was said at that meeting, it 
17 seems to me to be the real critical part of this case 
18 and the part that I'm going to ask for some supplemental 
19 argument. Because it seems to me that this case, 
20 whether there's a basis for fraud or misrepresentation 
21 has to be based on what Mr. Taggart said in those 
22 meetings, and it seems to me that the evidence on that 
23 is important, particularly the meeting involving the 
24 other JMS principals. 
25 On the issues of fraud, that I think the 
951 
1 Court is not deciding at this time but is awaiting an 
2 analysis of the testimony that was given about those 
3 meetings, and that's what I'm asking to be done. It 
4 seems to me what I want to have submitted to me are 
5 supplemental memorandum looking to the transcript of the 
6 case to discuss what was — what Mr. Taggart testified 
7 or what others testified that he said about the valid 
8 and existing contracts in place with the purchasers of 
6 
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9 lots, including Russell/Packard Americraft and others 
10 which would close within the very near future such that 
11 significant cash flow to Aspenwood would commence. 
12 The second, that the on-site improvements 
13 for Phase 1 were virtually complete and the off-site 
14 improvements would be completed by approximately January 
15 of 1999. 
16 And third, only approximately $300,000 in 
17 cash would be needed to be infused by JMS and Aspenwood 
18 to complete Phase 1, given its conditions and 
19 outstanding contracts for lot sales. I know that 
20 there's been a great deal argued about those issues, and 
21 frankly, the precise language that Mr. Taggart used in 
22 those meetings that address those subjects is vague in 
23 my mind, having heard argument from both counsel, and I 
24 would like to have what Mr. Taggart said submitted to 
25 the Court with further argument on that issue. 
952 
1 The fourth claim, that Taggart/Coats 
2 entities and Aspenwood were not at fault with respect to 
3 the claims of Oman and Hoggan, I don't find that that is 
4 an allegation of fraud or misrepresentation. Satisfies 
5 any standard of evidence that I'm aware of under theory 
6 of fraud to make that a fraud allegation. It seems to 
7 me that it's not a statement of misrepresentation of 
8 existing facts, it's not a misrepresentation of existing 
9 fact on which an opinion is based. It seems to me it is 
10 so vague and it is so uncertain and so much simply a 
11 statement of opinion that it can't - it cannot be a 
12 basis of a fraud claim. 
13 So I've indicated to the parties what my 
14 preliminary findings are, and I'm basically inviting 
15 supplemental memoranda on items A, B and C as to what 
16 was represented in those meetings and have been claimed 
17 that those representations by Mr. Taggart could be a 
18 basis on which the Court could make a determination 
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19 there was fraud. Is that clear? 
[Trial Transcript pp 944:21 -952:19 
The Court requested additional memoranda on certain issues and an additional hearing 
was held on June 1, 2001. Plaintiffs have reviewed the video transcript and endeavored to make 
a typewritten transcript of the Court's rulings in that hearing. Plaintiffs have not had time to 
have an official transcript made of that hearing but will do so in the very near future and if there 
are any discrepancies identified will file such documents as necessary to correct any errors. 
On June 1, 2001, the Court ruled as follows: 
"I appreciate the effort that counsel has taken to apprize the Court of the law and the facts ^ ^ 
of this case, both in the written presentations and memoranda, summaries of the ^ B 
transcript, as well as your oral argument today. I'm going to rule at this time and give the 
best I can, the reasons for my ruling. 
Just to avoid the suspense of wondering what I'm doing, it's my decision that the Plaintiff 
has not met its burden of establishing that Mr. Taggart has committed fraud as the 
Plaintiff has alleged and my ruling will be an explanation....that is my ruling and my 
further remarks will be an explanation as to the basis for my ruling and I make a collateral 
finding that the charge of negligent misrepresentation has not been met, which I believe 
would conclude the issues in this case as I have ruled on the other issues I believe have 
been raised in the Complaint. 
Simply to make a record as to the law that I think is applicable here on the allegations of 
fraud, I'm going to read some of the instructions from the Model Utah Jury Instructions 
on fraud, not because I consider that a particularly authoritative source, but I do believe 
that they do accurately reflect the elements of fraud that have been found in the case, and 
it's simply a shortcut to a more lengthy explication from precedent. 
The elements of fraud as stated therein state "unless there is a confidential or fiduciary 
relationship between the Plaintiff and Defendant to recover on a claim for fraud, the 
Plaintiff has the burden of proving each of the following elements by clear and 
8 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain errors.
» 
convincing evidence, that the Defendant made a false or misleading statement and that 
the Defendant either knew the statement was false or misleading, or the Defendant made 
it with reckless disregard for its truth or falsity and that the statement was a material fact, 
and that the Defendant made the statement with the intent that the Plaintiff would rely on 
the false or misleading representation and that the Plaintiff reasonable relied on the false 
or misleading representation and that Plaintiff suffered damages as a result of relying on 
the false representation". 
These elements I think are clear under Utah law and they are somewhat explained in later 
instructions. It's necessary to find that the Defendant made a deliberate misrepresentation 
to the Plaintiff, a deliberate misrepresentation is one that the Defendant knew to be false 
or misleading at the time the Defendant made the representation. A misrepresentation is 
also deliberate where the Defendant was indifferent as to its truth or falsity. The Court 
must decide whether the Defendant's statements were representation of fact, generally a 
Plaintiff may recover for fraud only if the Defendant's misrepresentations were in the 
form of facts, not of opinions. One form of opinion is known as "puffing". Puffing is an 
expression of opinion concerning the quality of an item. Such statements are typically 
made by salespersons. Puffing is not to be taken seriously. It's not to be relied on, and 
it's not binding as a legal obligation of promise. Ordinarily a mere promise to perform an 
act in the future is not a statement of fact, nor is it a material representation. However, a 
promise made with the intention of performing as promised may constitute a fraudulent 
misrepresentation if the promise was part of a plan to deceive the Plaintiff. 
It's necessary for the Court to decide whether the Defendant's statement related to a 
material fact. A fact that is material relates directly to the transaction or agreement in 
question and is relevant to the Plaintiffs decision to enter into the transaction or 
agreement. It is also necessary to decide whether the Defendant intended to induce the 
Plaintiff to rely on the representation. That is, it is necessary to decide whether the 
Defendant made the representation for the purpose of causing the Plaintiff to take some 
action or causing the Plaintiff not to act. The representation (inaudible) having made 
directly to the Plaintiff it is sufficient that the Defendant made a misrepresentation of fact 
to another with the intent that it would be transmitted to the Plaintiff. And finally, it is 
necessary for the Court to decide whether the Plaintiff relied on the misrepresentation and 
whether the Plaintiffs reliance was reasonable under the circumstances. Determining 
whether the Plaintiff reasonably relied upon misrepresentation must be considered the 
Court must consider the age, intelligence, experience, mental condition and knowledge of 
each party, along with the relationship and their access to information. 
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Now, in my prior ruling I made certain preliminary findings which I'm going to, some 
extent, reiterate here today, just to lay some predicate for further findings I'm going to 
make conclusions drawn therefrom. I made the decision in the ruling previously that 
there were no warranties. 
(Inaudible) the Plaintiff had a high level of sophistication and understanding the aspects 
of real estate project and the interest acquired from C.A.T. I determined that Dan Mehr 
had a personal agenda in facilitating the transfer of C.A.T.'s interest in Hidden Ridge 
project to JMS, that Mehr had a business relationship with JMS on several other projects, 
that Mehr was represented by David Steffensen, the brother of counsel for the Plaintiff in 
this case, and that Mehr was not acting as an agent for C.A.T. and his actions and 
representations could not be imputed to C.A.T. And I found that Mehr had not 
misrepresented JMS. I found that JMS's meeting with Paul Taggart was somewhere 
between Thanksgiving and December 10th. On that issue I listened to argument today, 
and made a further evaluation. Both sides addressed the issue, and I'm persuaded that the 
meeting took place earlier rather than later, in November, in the area of Thanksgiving. I 
don't know that it was on Thanksgiving Day. There certainly is contrary evidence to that 
effect, but I'm persuaded that the argument that was made as to what must have happened 
following the December 10th meeting, if it's to be consistent with Plaintiffs argument, 
it's just not credible, and (inaudible) explanation that an earlier meeting took place. And 
it seems to me that has some significance to this case, though not dispositive, but I just 
don't find the testimony of some of the witnesses on the date to be credible. 
I think it's probably fair to say, and I should make this comment at this time, that though I 
found most of the witnesses to be credible with varying memories of the events, I 
was...I'm finding that I did not find the verbal testimony of Mrs. Watson to be credible. I 
found her oral testimony so frequently contradicted, and so inconsistent with her 
deposition, that I just did not believe what she had to say was credible on issues that were 
in great dispute among the parties. That isn't to say that her contemporaneous documents 
were not relevant, and certainly her notes were of....that were made contemporaneously 
had as much credibility as any other contemporaneous evidence. I jtist didn't find her 
testimony credible. 
I've already rejected the fourth allegation of fraud on respecting Oman and Hogan and 
their C.A.T. relationship, and the remaining issues of fraud as I indicated I wish to have 
addressed today have to do with the allegation respecting whether there is a valid and 
existing contract, whether the Phase I was virtually complete (inaudible) $300,000.00 
would be needed to complete the project. I'm giving, frankly, a shorthand version of 
10 
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what the allegations in the Complaint were, and I'm not limiting my findings to those 
issues, but simply using those as a way of identifying the general areas that the Court felt 
needed to be considered. 
I'll make some additional findings here that I think are going to be of importance in 
understanding the more specific findings the Court makes. I think from the evidence that 
I've heard, that Dan Mehr was present at the meeting that was held approximately at 
Thanksgiving and that involved Paul Taggart. The reason for that is not only is the 
testimony of Mr. Taggart, but also what appears to be very credible testimony that Mrs. 
Watson called Mr. Taggart after the meeting to inquire about Dan Mehr's abilities and 
credibility. It would seem to me that would have been an unnecessary gesture if Mr. 
Mehr hadn't been present. 
Another finding I make is that, drawing from the Pro Forma that Mr. Rosen had created 
from the meeting, does not provide a basis for establishing fraud or misrepresentation by 
Mr. Taggart. It seems to the Court clear that Mr. Rosen's Pro Forma was initially worked 
up in communication with Mr. Mehr and also from his own analysis and from the work 
that was done by the other members of the team. There was some revision that was made 
that could, by inference, have come from statements of Mr. Taggart, from Mr. Rosen's 
own analysis, or other investigation. But to assign to anything in that Pro Forma a basis 
for concluding by clear and convincing evidence that Mr. Taggart made 
misrepresentations because of what was contained there, seems to the Court to just not be 
appropriate and goes far beyond any inference that could be drawn from the Pro Forma. I 
think that the Pro Forma is helpful and probative to establishing what the Plaintiff knew 
at the time, or what they understood, and at least have some idea as to what they thought 
was the status of the project at the time of the acquisition, not as a basis for establishing 
fraudulent statements by Mr. Taggart. 
The Court would also find, and I believe it's undisputed, that Mr. Mehr had frequent 
meetings with JMS representatives and it was basically on the basis of his disclosures to 
JMS that they made the decisions, that made their analysis and decisions to make the 
acquisition, and I think it's also undisputed that Mr. Taggart was unaware of what 
disclosures had been made. And frankly, given the absence of clear memory of the 
credible witnesses for JMS, with the Pro Formas that would have reflected or notes of 
the meetings with Mr. Taggart, and with the other evidence of what Mr. Taggart 
scheduled a few meetings that were conducted, it seems to me that it essentially creates a 
very difficult burden for them to establish the necessary elements of fraud. 
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It's the Court's general conclusion as well that the meeting with Mr. Taggart was not a 
meeting given great importance. It was a meeting in which the people from JMS were 
simply seeking input from Mr. Taggart, independent of Mr. Mehr as a way of confirming 
what Mr. Mehr had been telling them. It seems to me that it has been given some great, 
great weight and significance in this litigation because it becomes the only basis to 
proceed against Mr. Taggart personally, and on behalf of C.A.T., but to the events that led 
to the decision to acquire the interest in C.A.T. I see that meeting as not having great 
significance, but merely a way of checking out certain information that JMS had already 
come to, and that is one reason why there is so little evidence of what really happened 
available from that in the record. 
On the remaining issues, I turn first to the allegation concerning the cost to complete. 
This is the third element, and the one which I consider the easiest to dispose of, from my 
reading of....listening to the evidence, I find that there is just not a basis to conclude that 
Mr. Taggart offered representations about what it would cost to complete the project, that 
I can find any credible evidence that suggests...that would meet the elements of fraudulent 
disclosure. It has to do with, it's unclear what exactly he told them in the first place, it's ^ ^ 
unclear what information they did develop from Mr. Mehr and from their own analysis, ^ j 
and from the Court's view, because it had to do with some speculation as to what was 
going to happen in the future, it's a fundamentally flawed analysis, unless it can be 
demonstrated that there were costs in excess of what there were, and if he had made 
representations to that effect, knowing that they were false, and knowing that it was 
possible to mislead the Plaintiffs in that respect. I just can't find from the evidence a 
basis to make that conclusion. 
On issues of the contracts for sale, it would appear to the Court that the Russell Packard 
matter is a matter of when those sales were going to be completed, and what was 
expected to happen or representations that were not misleading. There was some 
question as to what was going to happen to Mr. Mehr...in closure there was some 
concern whether Russell Packard were going to close, and some effort made by the 
termination of the contract and invoking the litigation from Russell"Packard, that series of 
engagements during December...that seems to the Court to have been disclosed to Mr. 
Steffensen through his brother by (inaudible) the Complaint. I don't find that anything 
that came out of that series of skirmishes between the parties were matters that caused 
concern to JMS at the time. They were made aware of what was happening, and the 
Rosen Pro Forma reflected a closing of 4 items in December to indicate that whatever the 
thought was with respect to Russell Packard in December, that their estimations were low 
and apparently what closures took place, took place with other parties. 
• 
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During the course of today's argument, it was acknowledged by Mr. Steffensen that the 
issue of whether the water line completion was going to be...was a serious 
misrepresentation which created problems for JMS and interfered with the actions of the 
builders, was in effect disclaimed and an indication that is was not...the difference 
between the January 1 and January 18th disclosure time was not a great moment. The 
Court would also note that the...on the issue of the sewer line there was a representation 
that was made -1 believe there was some e-mail on December 18th - and also Pam Watson 
that it had been represented the sewer lines to be completed February or March. It is my 
memory of the record that Ms. Watson had considerable involvement as that line was 
being built, and it seems to the Court with what Mehr had been representing, the fact that 
it was far in the future, to suggest that Mr. Taggart, by clear and convincing evidence, 
knew that that was a misrepresentation would be misleading and would induce somehow 
JMS to acquire the project was simply not supported in the evidence. I don't find that to 
be a credible conclusion under the evidence. The evidence suggests that the delay that 
took place with respect to the sewer line had to do with a sinkhole and an easement and 
apparently with some water problems in the northwest part of the project, and those 
matters were unanticipated, and the Court finds no credible evidence that Mr. Taggart 
I was aware of them and withheld from disclosing that information. 
And that takes us to the issue of the underground water...there is certainly dispute in the 
evidence as to whether the underground water problems that were encountered, that 
caused a delay, were in the northwest or the southeast, but it seems to the Court in Mr. 
Mehr's testimony at least, that they were in an area other than the area in which the water 
problems have been identified in the January 1998 letter. In my analysis, the Plaintiff did 
not carry the burden of establishing otherwise. 
On the issue of dirt balancing, again, it seems to the Court that there was no mystery to 
anyone that there would need to be dirt put in the area of those railroad lots. To suggest 
somehow that the difference in Mr. Taggart's knowledge and JMS's knowledge - he was 
more familiar with the requirements of compaction - is questionable, but more 
importantly, I don't find any basis in the evidence to suggest that Mr. Taggart misled JMS 
by when he disclosed to require some dirt balancing because the word "some", in the 
Court's view, doesn't carry with it the character that makes it clear and convincing 
evidence of misleading statements. It's a statement of opinion, it's a characterization. 
What he meant by that, and the fact of whether it was misleading and intended to deceive 
JMS, seems to the Court to require a standard of proof far beyond anything that has been 
presented to the Court by the Plaintiffs. It seems to me that the Plaintiffs were folly 
aware that the area had problems, they gave very uncomplimentary characterizations and 
> 
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seemed to be aware of it's problems, aware of the need to fix it, could easily have 
obtained by their own due diligence information of what it required, and there's no 
evidence to suggest that Mr. Taggart did anything to mislead them about the subject. 
On the issue of additional work that was required, again I am persuaded that they knew 
about the electric...the $90,000.00 in electrical work, and that the other evidence to 
suggest that Mr. Taggart...there's no evidence to suggest that Mr. Taggart misled them, it 
seems to the Court that the information they had on that was from the contact with Mr. 
Mehr and that Mr. Taggart, if anything, was simply confirming what Mehr had said, and 
the Court is not persuaded that Taggart had any better basis to believe what Mehr was 
saying than anyone else, and the Court has found that Mr. Mehr wasn't attempting to 
mislead. 
On the issue of the Prisbey loan, there's no evidence that it was even asked about. Mr. 
Taggart was...commented on it. Certainly it was something that was there to be 
identified. I just don't find a basis in looking at the Prisbey loan, for finding that it was a 
basis for misleading JMS. And again, I should reiterate, part of the problem, frankly, 
with Plaintiffs case is, we don't know what Mr. Taggart said because no one really had a 
good memory of what he said in those meetings, and what he was asked, and the fact that 
there's nothing in the record to suggest that he didn't say anything, is not a basis to prove 
he committed fraud in the Court's analysis and conclusion. 
On the issue of negligent misrepresentation, this seems to have come to the Court at a 
very late stage of this case, I can see from the pleadings that it arguably has been pled in 
the case. Certainly the standards of negligent misrepresentation have not been clearly 
developed. It does require a different standard, a different state of mind, and a different 
requirement in terms of standard of proof that is required. But as I've reviewed my 
findings, and analyzed the areas in which there are charges that there have been 
misrepresentations by Mr. Taggart, I find no finding that would be changed because the 
standard was a preponderance of the evidence rather than clear and convincing, nor do I 
find that there would be any finding that would be changed because*there was no 
(inaudible) element of such to answer. In other words, I don't think there has been made 
out a case under the generous application of the record that the Court finds, for finding 
negligent misrepresentation. 
That concludes my verbal findings. Mr. Mitchell, you're the prevailing party here, so I'm 
going to request that you prepare Findings of Fact and Conclusion of Law, consistent 
with my findings and with my conclusions as stated from the bench. I'm also going to 
14 
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suggest that if there are areas that are a necessary part of this case that you feel I haven't 
commented on, I invite you, since I found in your favor, to include those in the record and 
allow them to be tested by the objections from Mr. Steffensen. 
Mr. Mitchell: One clarification, I think it's implicit in the Court's ruling, but our 
counterclaims under the purchase agreement, is the Court finding in favor of C.A.T.? 
Judge Bohling: I am. 
Mr. Mitchell: Thank you very much." [Hearing Transcript, June 1, 2001 ] 
Rather than drafting a set of Findings of Fact from the language given by the Court, Mr. 
Mitchell has submitted twenty pages of purported "facts" which bear little or no resemblance to 
any finding made by the Court. Being advised that the Court intends to rule in their favor, 
| Defendants have not submitted findings based upon the Court's rulings, but a "wish list" of what 
they would like the Court to accept and adopt as findings of fact, apparently hoping that the 
Court will not take the time to closely scrutinize Defendants' effort to mischaracterize the 
evidence and twist the rulings of the Court. 
Quite simply, each of the specific numerical paragraphs of the proposed Findings of Fact 
and Conclusions of Law contain various misstatements and ignore both the evidence presented 
and the rulings of this Court. Many of the "facts" alluded to were not even addressed at trial and 
cannot form the basis for any finding of fact. 
Defendants have essentially attempted to mislead this Court. They present a very strained 
construction of "facts" which they hope will improve their position on appeal. The proposed 
order is an exercise in appellate posturing which must not be rewarded by this Court. 
> 
w
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With the knowledge that the Court intends to rule in their favor, and having been 
requested by the Court to include findings which "are a necessary part of this case" Defendants 
have offered appealing "sound bites" and completely ignore substance, context, and the myriad 
of other references which demonstrate the tenuous nature of their proposed "facts." In order to 
ascertain the truth, this Court must require Defendants to provide some reference to support their 
proposed "findings." If the Court will examine the findings closely, it will discover that the trial 
record is devoid of evidence to support many of the proposed findings, and that those which have 
been addressed in some way have been so twisted, that a close examination demonstrates that no 
reasonable fact finder could find the "facts" to be such as they are presented by Defendants. ^ ^ 
In order to completely and fully demonstrate to this Court the extent and the nature of 
Defendants' capricious "findings" Plaintiffs will have to marshall the evidence from the entire 
trial transcript. They have not had time or opportunity to do so, but are in the process of 
preparing these and other issues for appeal. Plaintiffs are nonetheless required to object within a 
very short period of time to the proposed findings, conclusions and order. Plaintiffs will submit 
additional documentation and citations to the record as their efforts to marshall the evidence are 
completed in the near future. * . • 
Since Defendants apparently believe that there is some basis in the record to support their 
proposed findings of fact and conclusions of law, this Court should require them to provide some 
citation to the record which supports the findings they have submitted to the Court, where the 
16 
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finding they propose has not been specifically taken from the Court's own direct and express 
language. Defendants will be very hard pressed to do so, since what they have submitted is not 
based on the record or upon the Court' s oral rulings. 
OBJECTIONS TO SPECIFIC PROVISIONS 
Without waiver or limitation, the Plaintiffs object to the specific provisions of 
Defendants' proposed Findings of Fact and Conclusions of Law as follows: 
1. With respect to Paragraph 1, Defendants mingle truth with fiction. There is no evidence 
presented at trial to support the finding that Aspenwood was organized to purchase the 
I 
r Hidden Ridge project only, and "possibly" to acquire and develop other real estate 
projects. The evidence presented during the discovery period, as well as at trial very 
clearly demonstrates that Taggart, Coats and Mehr agreed prior to April 24,1997 that 
they would acquire Kent Hoggan's interest in the projects which were the subject of the 
"Newport REPC" which included numerous projects in addition to Hidden Ridge. 
Defendants didn't "possibly" acquire an interest in these other projects, they DID acquire 
such and interest. ••„•'* 
2. The evidence presented at trial does not support the exaggerated facts stated in numerical 
paragraph 2. It is undisputed that Taggart was the co-manager of Aspenwood and had 
complete control of Aspenwood funds. Taggart admits that NEVER in his long 
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development career had he ever been a silent partner, and he was not a silent partner in 
Aspenwood. Mehr's responsibilities were to construct improvements. Taggart held the 
purse strings and had complete control of when Aspenwood would act, and in what 
manner it would proceed. Mehr was a manager in name only. He had no power over any 
Aspenwood funds, or day to day decisions other than those associated with performing 
his construction contract, which is something very separate and distinct from the day to 
day decisions of the entity Aspenwood. Defendants "facts" as stated in this paragraph, 
and as at trial, have attempted to blur the distinction and convince the Court that since 
Mehr was responsible to oversee his construction contract, he was responsible for 
Aspenwood's day to day operations as well. Further, it was undisputed that there was no 
other entity other than CAT which was responsible for providing funds to Aspenwood. It 
is undisputed that Baucorp and Mehr were specifically NOT responsible for providing 
funds. Thus the categorization that CAT was to provide "some" funds is misleading and 
not supported by the evidence. They were thef funding arm of the partnership, and were 
far from being a silent partner. The facts demonstrate that CAT had control of what 
Aspenwood would do, when it would do it, and how it would do itr 
It is important to distinguish that no allegations have been made against the individuals 
who are members of the entities which comprise the ownership of JMS-Financial. There 
is no basis for any determination of liability for any of these individuals. Liability as 
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indicated by this Court in its rulings to date have placed liability upon the entity JMS-
Hidden, L.L.C. and JMS-Financial insofar as JMS Financial is responsible for activities 
of JMS-Hidden prior to its formal organization. 
4. See objection to paragraph 1. The evidence presented at trial does not support the 
statements made within this paragraph and as such, the paragraph is erroneous and 
misleading. CAT, Taggart, Coats and Mehr had reached an agreement prior to April 24, 
1997 pertaining to the "Newport REPC" and the projects contained therein. There is no 
evidence which was presented or which could support that the Newport REPC was 
acquired for the benefit of Baucorp only. The Newport REPC was acquired for the 
partnership which Taggart, Coats, and Mehr had already created, and was ultimately 
assigned to Aspenwood. 
5. Aspenwood had already acquired the rights of Kent Hoggan to the Hidden Ridge project 
as of the signing of the Newport REPC. Defendants statements in this paragraph are 
misleading. 
6. The evidence presented at trial does not support the statements made within this 
paragraph and as such, the paragraph is erroneous and misleading. The evidence 
presented at trial was clear that while Hoggan indicated to Aspenwood that Ryland was 
interested in lots, there is no evidence to support a finding that he represented to 
Aspenwood that Ryland had contracted to purchase all 92 lots in phase I of Hidden Ridge, 
19 
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or that Aspenwood could or would have reasonably relied on any such statement even if it 
had been made. Further, there is no testimony presented at trial to support the finding 
that Hoggan represented that $500,000.00 to $600,000.00 of a construction loan could be 
used to pay Newport and Oman. Aspenwood in fact used more than $600,000.00 of the 
construction loan to pay for land acquisition. Further, the evidence presented at trial 
indicated that preliminary plat approval had already been granted by the City of 
Springville and that final approval was expected to occur as soon as the city could place 
the matter on the agenda. The matter of approval was bumped from the agenda in June 
and final plat approval was granted one month later, in July, 1997. There is no evidence ^ ^ 
presented at trial that Oman or Hoggan misrepresented any facts contained within 
numerical paragraph six. 
7. The evidence presented at trial does not support the statements made within this 
paragraph and as such, the paragraph is erroneous and misleading. See objection to 
paragraph six above. Fruther, Ryland had neVer signed a contract, Aspenwood, CAT and 
Mehr never attempted to so much as contact Ryland, and as the condition of the real 
estate market was still very favorable and there were other potentiafbuyers discussed, it is 
misleading to implicate that CAT, Mehr, or Aspenwood relied on any representations 
with respect to Ryland in deciding to purchase Hidden Ridge. As indicated above, the 
rights to Hidden Ridge were acquired from Kent Hoggan in April, 1997, and CAT put 
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down $100,000.00 to secure those, rights, among others. 
8. The evidence presented at trial does not support the statements made within this 
paragraph and as such, the paragraph is erroneous and misleading. There is no evidence 
to substantiate the supposed "anticipations" of Taggart and Coats with respect to when 
cash flow would commence. In fact, the evidence established at trial indicates that it 
would have been all but impossible for them to have reasonably held such an 
"anticipation" of cash flow in the fall of 1997 as they have attempted to assert. Taggart's 
own testimony demonstrates that he was fully aware of the fact that there would be no 
cash flow from Hidden Ridge as early as June, 1997, and was fully aware in July and 
r
 August, 1997, when he and Coats personally signed as guarantors for the construction 
loan with U.S. Bank, that there would be no cash flow by fall of 1997. There is no 
evidence to support the contention that the $200,000.00 referred to was an "overpayment" 
on the Hidden Ridge project. The evidence is undisputed that this amount represented 
amounts actually paid to Kent Hoggan pursuant to the Newport REPC. Defendants 
attempted to characterize it as an "overpayment" on Hidden Ridge in an effort to gain 
negotiating power. The evidence was undisputed that CAT did not-come up with the 
required payments because Taggart and Coats chose to place their money elsewhere, and 
that Taggart was blaming Mehr for not paying he and Coats moneys owed on another 
project. 
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9. The evidence presented at trial does not support the statements made within this 
paragraph and as such, the paragraph is erroneous and misleading. During this time, Paul 
Taggart admits to having taken a significant amount of Aspenwood funds and using them 
for his own personal obligations, while refusing to pay Aspenwood's bills. Further, the 
factors which caused the development to take longer than anticipated were in large part 
known to CAT prior to the time they ever signed the development loan. The evidence is 
undisputed that they knew that because of the ways CAT chose to allocate the funds from 
the construction loan, there would not be enough money in the construction loan to 
complete the development. The fact that there remained an additional several hundred 
thousand dollars to be paid was no surprise. Further, there is no evidence that CAT was 
unable to come up with additional funds. The evidence is simply that they were 
unwilling to continue and that CAT, Taggart and Coats were very unhappy with Dan 
Mehr and wanted out of the project. 
10. The evidence presented at trial does not support the statements made within this 
paragraph and as such, the paragraph is erroneous and misleading. Mehr was never a part 
of the "JMS Group." There is no evidence that in early November,4998, that there had 
been any discussions with JMS regarding the acquisition of an interest in Aspenwood. 
The evidence is undisputed that the first communications regarding an interest in 
Aspenwood occurred after the ending of the second week in November when Hal Rosen 
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returned from vacation. The first writing regarding the possible acquisition of an interest 
in Aspenwood did not occur until Dan Mehr faxed a copy of one of Paul Taggart's pro 
formas to Hal Rosen on November 20,1998. 
11. The evidence presented at trial does not support the statements made within this 
paragraph and as such, the paragraph is erroneous and misleading. 
12. The evidence presented at trial does not support the statements made within this 
paragraph and as such, the paragraph is erroneous and misleading. The evidence is 
undisputed that there was no construction work being performed on Brook Meadows 
during the fall of 1998. Brook Meadows was acquired in mid-October, 1998. The 
i 
w
 evidence is that JMS met essentially on a weekly basis but does not support any finding 
that Mehr was part of those meetings, although Mehr did meet from time to time with 
JMS to discuss the progress of Meadowlands, Brook Meadows, and following JMS' 
acquisition of CAT9s interest in Aspenwood on December 17, 1998, the progress of 
Hidden Ridge. There is no evidence to support a finding that Mehr was discussing any 
acquisition of Hidden Ridge with JMS in early November, 1998. The evidence 
demonstrates that discussions began sometime after the second week of November when 
Hal Rosen returned from his vacation abroad. The information provided by Mehr was 
based on a pro forma prepared by Paul Taggart. The evidence indicates that Mehr failed 
to disclose numerous material facts, and that he was aware of facts regarding the status of 
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the development which he did not disclose. There was no evidence presented at trial 
which would support a finding that JMS did not have numerous and significant 
complaints against Mehr and the work he performed. 
13. The evidence presented at trial does not support the statements made within this 
paragraph and as such, the paragraph is erroneous and misleading. See prior objections. 
Rosen's pro forma was prepared from one of Paul Taggart's pro formas which was faxed 
to Hal Rosen by Dan Mehr on or about November 20,1998. All of the information on 
the pro forma was directly the result of the due diligence and computations of Paul 
Taggart. 
14. The evidence presented at trial does not support the statements made within this ^ ^ 
paragraph and as such, the paragraph is erroneous and misleading. The evidence is 
undisputed that JMS felt that a meeting with Paul Taggart was absolutely crucial to JMS9 
decision on whether to acquire CAT's interest in Aspenwood. JMS members wanted 
independent information from Paul Taggart and CAT regarding what it would be 
purchasing. The decision to purchase CAT's interest in Aspenwood was only made after 
the meeting with Paul Taggart. There is no credible evidence presented which can 
support a finding that the meeting between Paul Taggart and JMS occurred prior to 
December 10, 1998. 
15. The evidence presented at trial does not support the statements made within this 
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paragraph and as such, the paragraph is erroneous and misleading. See prior objections. 
There is no evidence to suggest that the meeting was not of absolutely critical importance 
to the principals of JMS in deciding whether or not to purchase the interest in 
Aspenwood. All of the information comprising the elements of the pro forma was 
discussed. The meeting lasted for several hours and the discussion was detailed. Taggart 
made specific representations concerning the cost of remaining construction. Sales were 
discussed in detail. Taggart failed to disclose that Russell/Packard was taking the 
position that it would not close until the offsite water line was completed. There is no 
credible evidence from which a reasonable fact finder could conclude that Dan Mehr was 
* present at the meeting. Taggart made all of his representations on his own without any 
reliance on Mehr. Taggart did not and could not have reasonably believed that the dates 
of completion would actually be met. Taggart failed to disclose numerous material facts 
of which he was absolutely aware. 
16. The evidence presented at trial does not support the statements made within this 
paragraph and as such, the paragraph is erroneous and misleading. See prior objections. 
17. The evidence presented at trial does not support the statements made within this 
paragraph and as such, the paragraph is erroneous and misleading. See prior objections. 
Taggart had independent access to the information and was not reliant on Mehr. Taggart 
was a manager of Aspenwood and was very involved in trying to get the project 
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completed. There is no evidence to support a finding that Taggart, as an experienced 
developer of twenty-plus years and as a manager of Aspenwood got his information from 
Dan Mehr or that he reasonably relied on information provided by Mehr, especially in 
light of Taggart's undisputed prior negative history with Mehr. 
18. The evidence presented at trial does not support the statements made within this 
paragraph and as such, the paragraph is erroneous and misleading. See prior objections. 
The evidence is undisputed that JMS relied upon the information and representations of 
Paul Taggart. 
19. The evidence presented at trial does not support the statements made within this 
paragraph and as such, the paragraph is erroneous and misleading. See prior objections. 
Taggart specifically led JMS to believe that they were getting phases 2, 3 and 4. Taggart 
did not disclose numerous facts concerning his negotiations with Oman and Hoggan, or 
the positions which Oman and Hoggan were taking with respect to phases 2, 3 and 4 as of 
November, 1998. 
20. The evidence presented at trial does not support the statements made within this 
paragraph and as such, the paragraph is erroneous and misleading. -See prior objections. 
The evidence presented at trial does not support a finding that Rosen received 
information regarding the dispute from Hoggan. 
21. The evidence presented at trial does not support the statements made within this 
26 
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paragraph and as such, the paragraph is erroneous and misleading. See prior objections. 
Taggart led Watson to believe that there was no reason to be concerned with Mehr or the 
Hidden Ridge development. He failed to disclose information which he knew or should 
have know was critical to the status of the Hidden Ridge development. 
The evidence presented at trial does not support the statements made within this 
paragraph and as such, the paragraph is erroneous and misleading. See prior objections. 
There is no evidence to support a finding that information known by David Steffensen 
was known by any of the JMS principals. David Steffensen maintains a separate and 
distinct law practice, and while David and Brian Steffensen share office space, there is no 
evidence to support a finding that any information to which David Steffensen may have 
had access was or could, or should have been known to Brian Steffensen. There is no 
evidence which has been presented at trial which could support a finding that JMS could 
not have reasonably relied upon Taggart's representations regarding Hidden Ridge or Dan 
Mehr. The evidence presented at trial indicated that JMS knowledge of Dan Mehr was 
very limited in November and December of 1998. 
The evidence presented at trial does not support the statements macfe within this 
paragraph and as such, the paragraph is erroneous and misleading. See prior objections. 
The meeting with Taggart was in December, AFTER he had sent a termination letter to 
Russell/Packard. 
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24. The evidence presented at trial does not support the statements made within this 
paragraph and as such, the paragraph is erroneous and misleading. See prior objections. 
There is no evidence that Taggart met during the first week of December with David and 
Brian Steffensen or that Taggart provided a copy of the termination letter. 
25. The evidence presented at trial does not support the statements made within this 
paragraph and as such, the paragraph is erroneous and misleading. See prior objections. 
There is no evidence to support a finding that Brian Steffensen and JMS learned of the 
Russell/Packard lawsuit anytime prior to the last week in December, 1998. There is no 
evidence that Mehr "immediately" provided a copy of the summons and complaint to 
Brian Steffensen, or even that he provided a copy to David Steffensen. There is no 
evidence that Brian Steffensen obtained an extension. The evidence is undisputed that 
David Steffensen obtained a ten day extension of time to answer, said answer being due 
on January 5,1999. The evidence is that Brian Steffensen obtained the file from David 
Steffensen on or about January 4, 1999, and filed an Answer on January 5, 1999. There 
is no evidence presented at trial which could support a finding that JMS was aware of the 
lawsuit with Russell/Packard prior to JMS' acquisition of CATs interest in Aspenwood. 
26. The evidence presented at trial does not support the statements made within this 
paragraph and as such, the paragraph is erroneous and misleading. See prior objections. 
27. The evidence presented at trial does not support the statements made within this 
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paragraph and as such, the paragraph is erroneous and misleading. 
28. The evidence presented at trial does not support the statements made within this 
paragraph and as such, the paragraph is erroneous and misleading. See prior objections. 
The evidence does not support a finding that Mehr was acting on his own behalf. Mehr 
was acting in his capacity as a partner of Aspenwood, and his actions were known to 
CAT and Paul Taggart. At a minimum, Mehr's representations are attributable to CAT 
as a partner in Aspenwood. The evidence also supports a finding that Mehr was acting 
as an agent for CAT and/or Paul Taggart. 
29; The evidence presented at trial does not support the statements made within this 
paragraph and as such, the paragraph is erroneous and misleading. See prior objections. 
Mrs. Watson's testimony was supported by her notes, and there is no reasonable basis to 
make a finding that her testimony except to the extent of her contemporaneous notes was 
not credible. 
30. The evidence presented at trial does not support the statements made within this 
paragraph and as such, the paragraph is erroneous and misleading. See prior objections. 
The language of the December 17,1998 Agreement speaks for itsetf and is improperly 
summarized in this proposed finding. The evidence presented at trial indicates that there 
were warranties and representations made in connection with this Agreement. 
31. The evidence presented at trial does not support the statements made within this 
29 
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paragraph and as such, the paragraph is erroneous and misleading. See prior objections. 
JMS only decided to purchase CAT's interest in Aspenwood following the meeting with 
Paul Taggart and based its decision in very large part upon those representations. Had it 
not been for the meeting with Taggart, JMS would not have purchased CAT's interest in 
Aspenwood. 
32. The evidence presented at trial does not support the statements made within this 
paragraph and as such, the paragraph is erroneous and misleading. See prior objections. 
Lots did not close as represented by Paul Taggart. The situation regarding sales was very 
different than what Taggart had represented, and Taggart knew or should have known at 
the time of the initial meeting with JMS and at the signing of the December 17,1998 
Agreement, that closings would not occur as he had represented. The evidence presented 
during trial and the exhibits entered into evidence clearly demonstrates that lots did not 
close based on the fact that the offsite sewer and more importantly, the offsite water lines 
were not complete. > 
33. The evidence presented at trial does not support the statements made within this 
paragraph and as such, the paragraph is erroneous and misleading, ^ee prior objections. 
The evidence presented at trial indicates that Taggart knew very well prior to November, 
1998 that Americraft would not close as represented. 
34. The evidence presented at trial does not support the statements made within this 
30 
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paragraph and as such, the paragraph is erroneous and misleading. See prior objections. 
There was no evidence presented at trial which could support the findings offered by 
Defendants that Americraft intended to close further purchases of lots at least by the first 
part of January, 1999. 
35. The evidence presented at trial does not support the statements made within this 
paragraph and as such, the paragraph is erroneous and misleading. See prior objections. 
The evidence presented at trial demonstrates that Taggart and Mehr either knew or should 
have known of the additional costs, and that both Taggart and Mehr failed to disclose 
them to JMS. 
36. The evidence presented at trial does not support the statements made within this 
paragraph and as such, the paragraph is erroneous and misleading. The evidence 
presented at trial indicated that Taggart knew very well that compaction of the dirt for the 
railroad lots would be extremely time consuming and expensive, and that he had 
experience with compaction requirements, and that he utterly failed to disclose any of his 
knowledge concerning same to JMS. The evidence at trial indicates that Taggart led JMS 
to believe that the railroad lots were already sold and that filling them would not present a 
problem. There is no evidence to support a finding that JMS nor any of its principals had 
any experience with fill or compaction, and JMS could not have known or anticipated the 
significant expense of improving the railroad lots to the point where a house could be 
31 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain errors.
Q 
constructed thereon. « 
37. The evidence presented at trial does not support the statements made within this 
paragraph and as such, the paragraph is erroneous and misleading. See prior objections. 
The testimony is undisputed that the railroad lots are worthless. Expert testimony is not 
required to establish that Plaintiffs have been unable to sell the lots for even the value of 
the back taxes owed on them, which is approximately $1,000.00 Expert testimony is not 
required for the Court to conclude that the reason they are worthless is because they 
require substantial amounts of fill material. There is no evidence that JMS knew of the 
necessity of compacting the lots or that additional compaction work would be required. 
The evidence indicates that Taggart had experience with such requirements and that he 
failed to disclose the costs he knew would have to be incurred to improve the railroad 
lots. 
38. The evidence presented at trial does not support the statements made within this 
paragraph and as such, the paragraph is erroneous and misleading. The additional costs 
associated with piping for springs is not a separate problem encountered following JMS9 
purchase of CAT's interest in Aspenwood. The additional costs were directly related to 
the water problem which Taggart knew about in early 1998. The water problem which 
caused additional expense and a delay in the completion of the offsite sewer was a 
separate problem. Defendants have knowingly misled and confused the Court with 
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respect to this issue. 
39. The evidence presented at trial does not support the statements made within this 
paragraph and as such, the paragraph is erroneous and misleading. The evidence 
demonstrates that Taggart was aware that the remaining electrical work would exceed 
what was discussed and represented during his meeting with JMS principals. There are 
two paragraphs in the proposed Findings of Fact which are numbered 39. With respect to 
the second numerical paragraph 39 dealing with the Prisbrey loan, the evidence presented 
at trial does not support the statements made within this paragraph and as such, the 
paragraph is erroneous and misleading. Taggart was asked to provide detailed 
information and tell JMS what obligations remained to be paid relative to the Hidden 
Ridge development. Taggart admits he knew of the Prisbrey loan but failed to disclose it. 
The allegations of the complaint are sufficient to cover all representations/material 
omissions made by Taggart, which would include failing to disclose a $120,000.00 note 
relating directly to Hidden Ridge. It is absolutely preposterous and devoid of candor to 
make the absurd assertion that a seller would have no duty to disclose a $120,000.00 
obligation. -* 
40. The evidence presented at trial does not support the statements made within this 
paragraph and as such, the paragraph is erroneous and misleading. The evidence 
presented at trial demonstrates that Taggart fully knew or should have known that the 
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information he gave to JMS was false or misleading. 
41. The evidence presented at trial does not support the statements made within this 
paragraph and as such, the paragraph is erroneous and misleading. See prior objections. 
The evidence is undisputed that JMS relied on Taggart's statements in deciding to acquire 
CAT's interest in Aspenwood. 
42. The evidence presented at trial does not support the statements made within this 
paragraph and as such, the paragraph is erroneous and misleading. See prior objections. 
The evidence presented at trial indicates that Taggart had independent knowledge and 
was not dependent on Mehr. Taggart was a manager of Aspenwood, and was in a far 
superior position with respect to knowledge, and access to information concerning the 
Hidden Ridge development. 
43. The evidence presented at trial does not support the statements made within this 
paragraph and as such, the paragraph is erroneous and misleading. See prior objections. 
JMS was not experienced in hard money lending and there is no evidence to support such 
a finding. Hal Rosen had made a niimber of construction loans, but JMS had virtually no 
hard money lending or real estate development experience. The faet that JMS' counsel 
has subsequently and through sad experience learned a great deal about hard money 
lending and real estate development and demonstrated a good working knowledge of 
same during the presentation of JMS' case is not evidence that JMS was experienced in 
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such matters at the time it entered into an agreement with Defendants. 
44. The evidence presented at trial does not support the statements made within this 
paragraph and as such, the paragraph is erroneous and misleading. There is no evidence 
to suggest that there is any prejudice to CAT regarding the execution of the December 17, 
1998 Agreement. All of the parties who signed the agreement knew that the purchaser of 
the interest in Aspenwood was JMS-Hidden, L.L.C., a Utah limited liability company and 
there is no evidence of any deception in that regard with respect to the execution of the 
agreement 
45. The evidence presented at trial does not support the statements made within this 
paragraph and as such, the paragraph is erroneous and misleading. The evidence 
presented at trial indicates that the basis for the settlement of the Oman/Hoggan lawsuit 
was based specifically on amounts of money expended in the development of phase 1 
which benefitted the entire project. There was no settlement amount based on any 
purported fraud on the part of Oman and Hoggan, because, as additional information 
became available, it became apparent that Taggart and CAT had misrepresented the status 
of Hidden Ridge and the dealings with Oman and Hoggan. * 
46. The evidence presented at trial does not support the statements made within this 
paragraph and as such, the paragraph is erroneous and misleading. The evidence 
demonstrates that JMS was not obligated to make any payments to Defendants because of 
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the numerous and obvious misrepresentations which had been made. 
47. The evidence presented at trial does not support the statements made within this 
paragraph and as such, the paragraph is erroneous and misleading. CAT is not entitled to 
recover costs or attorneys' fees expended in defending against JMS' claims of fraud, nor 
is Paul Taggart entitled to recover costs or attorneys' fees in connection with this 
litigation. 
OBJECTIONS TO CONCLUSIONS OF LAW 
GENERAL OBJECTIONS 
Defendants have gone far beyond the Conclusions as stated by the Court in its recent 
rulings and the proffered conclusions are not supported by the findings of fact. The 
"conclusions" as stated in many cases are not merely conclusions, but are also attempts to include 
additional statements of fact. Facts are facts. Conclusions of Law are the reasoned deductions 
and statements of law applicable to the facts as established. The conclusions proffered by 
Defendants contain additional statements of fact which should be stricken. 
OBJECTIONS TO SPECIFIC PROVISIONS « 
1. This paragraph does not reflect the prior rulings and conclusions as stated by the 
Court and contains statements of fact which should be stricken. The paragraph 
should be modified to conform with the rulings of the Court. All of the language 
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other than "JMS is not entitled to recover on its intentional fraud claim." should 
be stricken. 
2. This paragraph does not reflect the prior rulings and conclusions as stated by the 
Court and contains statements of fact which should be stricken. The paragraph 
should be modified to conform with the rulings of the Court. 
3. This paragraph does not reflect the prior rulings and conclusions as stated by the 
Court and contains statements of fact which should be stricken. The paragraph 
should be modified to conform with the rulings of the Court. 
4. This paragraph does not reflect the prior rulings and conclusions as stated by the 
Court and contains statements of fact which should be stricken. The paragraph 
should be modified to conform with the rulings of the Court. Additionally, there 
has been no motion made to dismiss on the pleadings, and under Utah's notice 
pleading rules and applicable caselaw, there is no basis to assert that negligent 
misrepresentation was not sufficiently alleged in the complaint. All language 
other than "JMS is not entitled to recover on its negligent misrepresentation 
claim." should be stricken. * 
5. This paragraph does not reflect the prior rulings and conclusions as stated by the 
Court and contains statements of fact which should be stricken. The paragraph 
should be modified to conform with the rulings of the Court. 
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6. This paragraph does not reflect the prior rulings and conclusions as stated by the 
Court and contains statements of fact which should be stricken. The paragraph 
should be modified to conform with the rulings of the Court. 
7. This paragraph does not reflect the prior rulings and conclusions as stated by the 
Court and contains statements of fact which should be stricken. The paragraph 
should be modified to conform with the rulings of the Court. 
8. This paragraph does not reflect the prior rulings and conclusions as stated by the 
Court and contains statements of fact which should be stricken. The paragraph 
should be modified to conform with the rulings of the Court. 
9. This paragraph does not reflect the prior rulings and conclusions as stated by the 
Court and contains statements of fact which should be stricken. The paragraph 
should be modified to conform with the rulings of the Court. 
10. This paragraph does not reflect the prior rulings and conclusions as stated by the 
Court and contains statements of fact which should be stricken. The paragraph 
should be modified to conform with the rulings of the Court. 
11. This paragraph does not reflect the prior rulings and conclusions as stated by the 
Court and contains statements of fact which should be stricken. The paragraph 
should be modified to conform with the rulings of the Court. 
12. This paragraph does not reflect the prior rulings and conclusions as stated by the 
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Court and contains statements of fact which should be stricken. The paragraph 
should be modified to conform with the rulings of the Court. This paragraph 
should be modified to read as follows: "Pursuant to Utah Code Annotated, §48-
2(b)-118, JMS Financial is liable to CAT for the amounts due under the 
December 17,1998 Agreement." 
This paragraph does not reflect the prior rulings and conclusions as stated by the 
Court and contains statements of fact which should be stricken. The paragraph 
should be modified to conform with the rulings of the Court. This paragraph 
should be modified to read as follows: "The amount due, owing and unpaid to 
CAT by JMS and JMS Financial under the December 17,1998 Agreement is 
$612,995.00, plus interest thereon at the rate of 9% per annum from December 17, 
1998. 
This paragraph does not reflect the prior rulings and conclusions as stated by the 
Court and contains statements of fact which should be stricken. The paragraph 
should be modified to conform with the rulings of the Court. This paragraph 
should be modified to exclude any provision purporting to atoard attorneys fees 
expended in defending JMS' claims relating to enforcement of the Agreement. 
OBJECTIONS TO PROPOSED JUDGMENT 
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This paragraph does not reflect the prior rulings and conclusions as stated by the 
Court. The paragraph should be modified to conform with the rulings of the 
Court. The language of the paragraph should be changed to read as follows: 
"Plaintiffs' Complaint shall be, and the same hereby is, dismissed with prejudice." 
This paragraph should be modified to read as follows: "On Defendants' 
Counterclaim, for the sum of $612,995.00, plus interest thereon at the rate of 9% 
per annum from December 17,1998 in favor of C.A.T., L.L.C. and against 
JMS_Hidden, L.L.C, and JMS-Financial, L.L.C." 
This paragraph does not reflect the prior rulings and conclusions as stated by the 
Court and contains statements of fact which should be stricken. The paragraph 
should be modified to conform with the rulings of the Court. Defendants are not 
entitled to attorneys fees associated with defending against the claims and 
defenses raised by JMS to the amounts owing to CAT. 
This paragraph does not reflect the prior rulings and conclusions as stated by the 
Court and contains statements of fact which should be stricken. The paragraph 
should be modified to conform with the rulings of the Court* The judgment 
should not be augmented for costs and attorneys fees associated with collection of 
any judgment entered, and in the event the. Court were to make such an award, 
such an amount should only be entered following service of an affidavit and a 
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> 
hearing on the amount and reasonableness of the attorneys fees. 
j/T_day DATED, this the / 6 da  of June, 2001. 
Steff ensen • Law • Office 
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Certificate of Mailing 
J 
I hereby certify that on the Ip day of O ^ Y U L 2001, that I caused a true and 
correct copy of the foregoing instrument to be y-mailed, postage prepaid; and/or hand 
delivered by fax and/or by courier; to: 
Burbidge & Mitchell 
Art: Stephen B. Mitchell 
130 East South Temple, Suite 2001 
Salt Lake City, Utah 84111-1103 
FAX 355-2341 
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Addendum 8 - JMS' Motion and Memorandum re CAT's attempts to depose 
Rosen post-trial 
¥ 
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P! !?f! to PM c Of 
v. i w ,-•:_. I ..; h ) U • / . J 
Brian W. Steffensen, P.C. (#3092) 
David C. Condie (#8053) 
Steffensen • Law • Office 
2159 South 700 East, Suite 100 
Salt Lake City, Utah 84106 
Telephone (801) 485-3707 
Attorneys for Plaintiffs 
IN THE THIRD DISTRICT COURT 
SALT LAKE COUNTY, STATE OF UTAH 
Aspenwood, L L C , et. al. MOTION TO SET ASIDE ORDER IN 
SUPPLEMENTAL PROCEEDINGS 
Plaintiffs, 
v. 
(EXPEDITED HEARING REQUESTED) 
C.A.T., L.L.C, et. al. 
J Civil No. 990911191 
Judge Bohling 
Defendants. 
Comes now JMS Hidden, L.L.C. (JMS-Hidden) and JMS Financial, L.L.C. (JMS-Financial) 
and hereby move this Court to set aside the Order in Supplemental Proceedings issued by the Court 
on or about July 6, 2001. 
The grounds for this Motion are that the Order was never served upon JMS-Hidden or JMS-
Financial, the Order is overly broad and excessive in scope, and is not consistent with the motion 
upon which the Order was issued. , 
Further, Order seeks to obtain information regarding entities which are not parties to this 
action, and purports to exercise jurisdiction over entities which have never been served or properly 
1 1 /W*IW» 
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brought under the jurisdiction of this Court, and thus violates said entities rights to due process. 
The Order also purports to require JMS-Hidden and JMS-Financial to appear through a 
specific individual, namely Hal Rosen. Rule 69(o) permits the Court to order "the debtor, or if a 
corporation, any officer thereof to appear and "answer concerning the judgment debtor's property." 
Mr. Rosen is a shareholder and officer of a corporation which has a membership interest in JMS-
Financial, L.L.C, which in turn has a membership interest in JMS-Hidden, L.L.C. Mr. Rosen was 
subpoenaed personally, and not even purportedly as an officer of the limited liability entites. 
Additionally, Mr. Rosen is not the registered agent of any of the JMS entities, nor is he personally 
a member of any of those entities. Accordingly, the Order was never properly served upon the 
judgment debtors, or upon JMS-Meadow and JMS-Brook as entities alleged to owe money to 
judgment debtors. 
As with Rule 30(b)(6), Rule 69(o) does not give an opposing party the right to name who the 
entity will designate to testify on its behalf. URCP Rule 69(r) permits witnesses to be subpoenaed 
to testify in supplemental proceedings, and Mr. Rosen may be subpoenaed to testify under that rule, 
however, the provisions of Rule 45 governing issuance of subpoenas and the time requirements 
thereunder apply to witnesses subpoenaed to testify in supplemental proceedings. 
This Motion is further supported by a Memorandum submitted herewith and incorporated 
herein by reference. * 
Dated this J^f day of July, 2001. 
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Steffensen • Law • Office 
David C. Condie 
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I hereby certify that on the 
Certificate of Service 
day of July, 2001, that I caused a true and correct copy of 
the foregoing instrument to be ^mailed, postage prepaid; and/or > ^ hand delivered by A ? fax 
and/or by courier; to: 
Burbidge & Mitchell 
Art: Stephen B. Mitchell 
130 East South Temple, Suite 2001 
Salt Lake City, Utah 84111 -1103 
FAX 355-2341 
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Brian W. Steffensen, P.C. (#3092) 
David C. Condie (#8053) 
Steffensen • Law • Office 
2159 South 700 East, Suite 100 
Salt Lake City, Utah 84106 
Telephone (801) 485-3707 
Attorneys for Plaintiffs 
IN THE THIRD DISTRICT COURT 
SALT LAKE COUNTY, STATE OF UTAH 
Aspenwood, L.L.C., et al. CONSOLIDATED MEMORANDUM 
IN SUPPORT OF l)MOTION FOR 
Plaintiffs, PROTECTIVE ORDER; 2) TO QUASH 
SUBPOENA; 3) SET ASIDE ORDER IN 
SUPPLEMENTAL PROCEEDINGS 
v. 
C.A.T., L.L.C.,et al. 
Civil No. 990911191 
Defendants. Judge Bohling 
Comes now, JMS Hidden, L.L.C. (JMS-Hidden) and JMS Financial, L.L.C. (JMS-Financial) 
by and through their undersigned counsel of record and state the following: 
INTRODUCTION 
Defendants seek to obtain information regarding the property of JMS-Hidden and JMS-
Financial as well as information from other entities which Defendants believe may owe money to 
the judgment debtors, JMS-Hidden and JMS-Financial. 
Rule 69 of the Utah Rules of Civil Procedure governs execution and proceedings 
*> supplemental thereto. Rule 69 contains provisions governing how a j udgment creditor may go about 
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obtaining information concerning the property of the judgment debtor. The rule also contains 
provisions for obtaining information regarding other entities which may be indebted to the judgment 
debtor, as well as obtaining the testimony of other witnesses. 
Rule 69(o) states: 
(o) Order for Appearance of Judgment Debtor; Arrest. At any time when execution may 
issue on a judgment, the court from which an execution might issue shall, upon written 
motion of the judgment creditor, with or without notice as the court may determine, issue an 
order requiring the judgment debtor, or if a corporation, any officer thereof, to appear before 
the court, a master, or other person appointed by the court, at a specified time and place to 
answer concerning the judgment debtor's property. A judgment debtor, or if a corporation, 
any officer thereof, may be required to attend outside the county in which such person 
resides, but the court may make such order as to mileage and expenses as is just. The order 
may also restrain the judgment debtor from disposing of any nonexempt property pending 
the hearing. Upon the hearing such proceedings may be had for the application of the 
property of the judgment debtor toward the satisfaction of the judgment as on execution 
against such property. 
Thus, under Rule 69(o) a judgment creditor may obtain an order requiring the judgment 
debtor to appear and "answer concerning the judgment debtor's property." It almost goes without 
saying that the Order in Supplemental Proceedings must be served upon the judgment debtor. 
If ajudgment creditor believes there are other individuals or entities who either have property 
of the judgment debtor or who are indebted to the judgment debtor, Rule 69(p) allows the Court to 
issue an Order requiring that entity to appear and -answer concerning the indebtedness. Specifically, 
Rule 69(p) states: > 
Examination of Debtor of Judgment Debtor. At any time when execution may issue on a 
judgment, upon proof by affidavit or otherwise to the satisfaction of the court that any 
person or corporation has property of such judgment debtor or is indebted to the judgment 
debtor in an amount exceeding two hundred fifty dollars, not exempt from execution, the 
court may order such person or corporation or any officer or agent thereof, to appear 
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before the court or a master at a specified time and place to answer concerning the same. 
Witness fees and mileage, if any, may be awarded by the court. 
In addition to provisions requiring the judgment debtor and others believed to be indebted 
to the judgment debtor, Rule 69(r) provides that "[Witnesses may be required to appear and 
testify in any proceedings brought under this rule in the same manner as upon the trial of an 
issue." 
Simply stated, there is proper means to bring the judgment debtor before the court, as 
well as other entities believed to be indebted to the judgment creditor, as well as other witnesses, 
if necessary. Defendants have failed to comply with the rules and seek to go beyond the scope of 
inquiry permissible and are now asking the Court to disregard the rules. There is an appropriate 
way to accomplish what Defendants are trying to accomplish, but they must abide by the 
requirements of the Rules of Civil Procedure to do it. 
ADDITIONAL FACTUAL BACKGROUND 
Defendant CAT. L.L.C. ("CAT") obtained a judgment against JMS-Hidden and JMS-
Financial in the principal amount of $750,390.35. 
On or about July 3, 2001 Defendant C.A.T., L.L.C. (CAT.) submitted an Ex Parte 
Motion to this Court for an Order "requiring Harold Rosen to appear at the offices of Burbidge 
and Mitchell...on July 13, 2001 at 8:30 a.m. to be examined concerning the assets, liabilities and 
business affairs of JMS Hidden, L.L.C and JMS Financial, L.L.C before a certified court 
reporter, and "further requested that Mr. Rosen produce for inspection and copying all financial 
statements, profit and loss statements, balance sheets, income statements, general ledgers of JMS 
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Hidden, L.L.C, JMS Financial, L.L.C, JMS Meadow, L.L.C and JMS Brook, L.L.C as well as 
all agreements, notes, trust deeds, etc. between JMS Meadow and various individuals relating to 
the Meadowlands project in West Valley City" and further "all other documents necessary to 
identify the assets and liabilities of said entities and any liens or encumbrances against the assets 
of said entities, including the amount thereof." 
CAT submitted its motion, memorandum, affidavit and Order (copies of which are 
attached hereto as Exhibit A) on an ex parte basis. CAT does have the right to obtain an ex parte 
Order in Supplemental Proceedings. However, CAT never subsequently served any of these 
documents on opposing counsel or on the judgment debtors. CAT also failed to serve the 
judgment debtors with the Order in Supplemental Proceedings. The motion filed requests only 
that Hal Rosen appear and testify. The Order states that "JMS-Hidden L.L.C. and JMS-Financial 
L.L.C appear through Harold Rosen to be examined concerning their assets, liabilities and 
financial affairs..." The Order also states that Mr. Rosen was to produce the financial 
documentsof JMS-Hidden, JMS-Financial, and, incredibly, the financial documents of JMS-
Meadow, L.L.C (JMS-Meadow) as well as JMS-Brook, L.L.C (JMS-Brook). JMS-Meadow 
and JMS-Brook are not even parties to this action. No attempt was ever made to serve JMS-
Meadow or JMS-Brook. 
On Wednesday, July 11, 2001, counsel for CAT was notified that Mr. Rosen was in 
Wyoming on a "Pioneer Trek" youth outing and was unavailable on July 13, 2001. An objection 
was submitted in writing to the subpoena served on Mr. Rosen in that it did not allow Mr. Rosen 
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the minimum 14 days required under Rule 45 of the Utah Rules of Civil Procedure. Copies of 
letters submitted to counsel for Defendants on July 11, 12, 13 and 17 are attached hereto as 
Exhibit B. 
ARGUMENT 
1. The Order in Supplemental Proceedings should be set aside. 
The Order in Supplemental Proceedings should be set aside. First, it was never served on 
the judgment debtors and therefore, cannot require them to appear whether personally or via 
some other designee. Service upon the judgment debtor's accountant is not service upon the 
judgment debtors. Defendants assert that serving Mr. Rosen with an Order in Supplemental 
If; 
Proceedings is the equivalent of serving the limited liability entities. This is not the case. Mr. 
Rosen is not a member of JMS Hidden, L.L.C, JMS Financial, L.L.C, JMS Meadow, L.L.C. and 
JMS Brook, L.L.C Nor is he a member of Aspenwood. Mr. Rosen is the president and a 
shareholder of a corporation which is in turn a member of JMS Financial. 
Secondly, there is no provision in Rule 69(o) which requires a judgment creditor to 
produce documents. Rule 69(o) states that the Court may "issue an Order requiring the Judgment 
debtor, or if a corporation, any officer thereof, to appear before the Court, a master, or other 
person appointed by the Court, at specified time and place to answer concerning the Judgment 
debtor's property", there is no provision in the rules requiring or permitting a Judgment debtor to 
be required to produce documents. The rule simply indicates that the Judgment debtor may be 
required to appear and "answer concerning the Judgment debtor's property." 
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Third, Defendants have no right to designate by whom the debtors should appear. As 
indicated earlier, the Motion for Order in Supplemental Proceedings requested that Mr. Harold 
Rosen appear before the Court to answer questions concerning the property of JMS Hidden and 
JMS Financial. However the language of the Order is inconsistent in that it requires JMS 
Hidden, L.L.C. and JMS Financial, L.L.C. to appear through Harold Rosen to be examined 
concerning their assets, liabilities and financial affairs before a certified court reporter on July 13, 
2001 at 8:30 a.m. As is the case in the taking of a deposition of a limited liability entity under 
Rule 30(b)(6), the corporation or limited liability entity may designate anyone it chooses to 
appear and testify on its behalf. The opposing party does not have the right to designate who the 
entity will produce. If the opposing party doesn't like who the entity produces or wishes to 
obtain the testimony of other individuals believed to have information, then those individuals 
may be subpoenaed to appear as well. However, this does not change the fact that a limited 
liability entity may designate whomever it chooses to appear and testify. 
Fourth, the scope of the language in the Order in Supplemental Proceedings exceeds the 
scope of Rule 69(o) and the Order requires disclosure of information from entities who are not 
parties to this action and who have not been served. Questions may be asked concerning a 
Judgment debtor's property. However the rule does not allow for the scope of inquiry contained 
in the Court's Order. The Order purports to require Mr. Rosen to testify concerning the financial 
affairs of JMS Meadow, L.L.C. and JMS Brook, L.L.C. neither of whom are parties to this case 
nor subject to the jurisdiction of this Court. Writs of Garnishment have been served upon JMS 
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Meadow and JMS Brook, they have responded to the Interrogatories served with the Writ of 
Garnishment. The private financial affairs and dealings of JMS Meadow and JMS Brook are not 
relevant nor material to the above-captioned litigation except to the extent that said entities may 
owe money to JMS Financial. In addition to having failed to serve JMS Meadow or JMS 
Brook with the Order in Supplemental Proceedings, CAT has failed to meet the procedural 
requirements which would allow these entities to be brought before the Court in the first place. 
Rule 69(p) of the Utah Rules of Civil Procedure indicates that "...upon proof by affidavit or 
otherwise to the satisfaction of the Court that any person or corporation has property of such 
Judgment debtor or is indebted to the Judgment debtor in an amount exceeding $250.00... the 
Court may order such person or corporation or any officer or agent thereof, to appear before the 
Court or a Master at a specified time and place to answer concerning the same." Thus, JMS 
Meadow and JMS Brook may properly be brought "before the Court or a Master" (it is 
interesting to note that the language "or other person appointed by the Court" contained within 
Rule 69(o) is absent in Rule 69(p)) and JMS Meadow and JMS Brook may be required to answer 
questions concerning their indebtedness to the judgment debtor. However, there is nothing in 
Rule 69(p) which would allow C.A.T. to require the production of all financial statements, profit 
and loss statements, balance sheets, income statements, general ledgers, agreements, notes, trust 
deeds, security agreements and "all other documents" concerning the assets, liabilities and 
business activities of JMS Meadow and JMS Brook. Rule 69(p) does not grant carte blanche to 
permit inquiry into all the activities and financial affairs of an individual or entity who may owe 
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money to a Judgment debtor, let alone require them to produce all of their financial and business 
documents. Defendants are engaged in an improper fishing expedition. By subpoenaing the 
accountant or CPA for limited liability entities which are not even parties to this action and have 
not been served, and purporting to require the CPA to disclose confidential and privileged 
information concerning the financial affairs and business activities of said entities, is an 
abuse of process and absolutely inappropriate. 
JMS Meadow and JMS Brook have already been served with with Writs of Garnishment 
and no further inquiry into their business activities, their documents or their financial affairs is 
permitted. In short, this Court has no jurisdiction over these parties and the Order should be set 
aside and a protective order entered. Any future Order in Supplemental Proceedings or subpoena 
duces tecum should be limited to the scope of Rule 69(p) and CAT should only be allowed to 
inquire into the indebtedness, the nature thereof, when it may become due, etc., and should not be 
allowed to ask questions which would be outside the scope of Interrogatories submitted in 
connection with the service of a Writ of Garnishment. 
2. The subpoena served on Harold Rosen should be quashed and a protective order 
issued. 
As previously stated, Rule 69(r) of the Utah Rules of Civil Procedure concerning 
witnesses in supplemental proceedings indicates that "witnesses may be required to appear and 
testify in any proceedings brought under this rule in the same manner as upon the trial of an 
issue. In other words, witnesses may be subpoenaed and required to appear and testify in 
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supplemental proceedings, however the provisions of Rule 45 governing subpoenas apply. Rule 
45 states that the Court "must allow the person at least 14 days after service to comply, unless a 
shorter time has been ordered by the Court for good cause shown." Rule 45(c)(3)(a)(l) indicates 
that upon motion, the Court from which a subpoena was issued shall quash or modify the 
subpoena if it fails to allow reasonable time for compliance. Under Rule 45 reasonable time for 
compliance for parties served with a subpoena to produce or permit inspection or copying of 
tangible documents or to appear at a deposition is 14 days. The subpoena issued to Mr. Rosen 
did not allow 14 days to comply and therefore should be quashed. Defendants should be required 
to issue a new subpoena allowing Mr. Rosen at least 14 days to comply. Defendants must also 
I 
obtain a new Order in Supplemental Proceedings which must be served on the Judgment debtors 
and any other entity from whom information is sought at such proceedings. 
There was not even an attempt made by Defendants to outline to the Court any reason to 
shorten the period of time or a request that the time period be shortened. The Defendants now 
want the Court to go back ex post facto and claim that the time period had been shortened. This 
contention has no merit. There was not even an attempt to argue that the time period should be 
shortened or an Affidavit of Good Cause or an Order of the Court shortening the time period. 
Additionally there is no good cause to shorten the time period for the taking of Mr. Rosen's 
deposition. Writs of Execution and Garnishment have been served, and there is no reason to 
expedite the deposition of Mr. Rosen. What Defendants are seeking to do is do an end run 
around the Court and the Rules of Civil Procedure by claiming that they need to do discovery 
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because they believe that assets are being fraudulently concealed or hidden. Assets are not being 
fraudulently concealed or hidden. If Defendants believe that this is the case and if they have 
evidence to that effect they are more than free to file a lawsuit alleging fraudulent conveyance 
and to then proceed with discovery. They are not entitled to use supplemental proceedings as a 
vehicle in which to engage prefiling discovery on what they may see as a potential claim. There 
is no pending case before this Court under which discovery may be had. Supplemental 
proceedings are governed by very specific rules which must be complied with and the scope of 
inquiry is limited. 
Further, the subpoena purports to require Mr. Rosen to disclose privileged and other 
protected matter concerning the private business affairs of JMS Meadow L.L.C. and JMS Brook, 
L.L.C. who are not parties to this action and aire not before the Court. A protective order should 
also be issued and the scope of any future subpoenas should be modified accordingly. Sanctions 
should also be granted against Defendants for requiring Mr. Rosen to file protective orders with 
respect to the subpoena which failed to comply with the requirements of Rule 45. 
CONCLUSION 
CAT must comply with the requirements of Rule 69. There is a way to bring the 
judgment debtor and other entities and witnesses before the court. However, it must be done in 
proper fashion, and CAT has failed to comply and needs to obtain a new Order in Supplemental 
Proceedings which is proper in form and scope, issue a new subpoena to any witnesses it wishes 
to appear, SERVE the entities and individuals whom they seek information from, and otherwise 
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comply with the Rules of Civil Procedure. They should not be allowed to shortcut the Rules of 
Civil Procedure. This would be highly prejudicial and a violation of due process rights 
guaranteed by the Constitutions of this state and the United States. 
Therefore, for the foregoing reasons Plaintiffs hereby request that the Subpoena Duces 
Tecum served on Harold Rosen on or about July 6,2001 be quashed and set aside and that the 
Order in Supplemental Proceedings be set aside and that a Protective Order be issued preventing 
the Defendants from taking the deposition of Harold Rosen without permitting him the 14 days 
required under Rule 45 as well as to prevent them from seeking to depose Mr. Rosen with respect 
to the private business affairs of JMS Meadow and JMS Brook which are not parties to this 
action, and to further prevent Mr. Rosen from being required to produce and disclose additional 
documents of JMS Financial and JMS Hidden which do not pertain directly to the "debtors' 
property". 
Further if Defendants wish to examine a debtor of the Judgment debtor pursuant to Rule 
69P then they must file an affidavit or prove to the Court that said persons, corporations or 
entities are indebted to the Judgment debtor and must serve said entities with a subpoena or a 
copy of the Order in Supplemental Proceedings, however, the same should be limited to 
answering questions concerning the amount and nature of the indebtedness, and not a blanket 
order purporting to require them to disclose all of their assets, liabilities, financial affairs and 
other activities. In short, Defendants must be made to comply with the Rules of Civil Procedure 
and the requirements of Rules 69,45 as well as Rule 4 concerning service of process. 
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DATED, this the /$_ day of July, 2001. 
Steffensen • Law • Office 
David C. Condie 
o 
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Certificate of Service 
I hereby certify that on the / / day of July, 2001, that I caused a true and correct copy 
of the foregoing instrument to be _>£friailed, postage prepaid; and/or V"hand delivered by 
yfax and/or by courier; to: 
Burbidge & Mitchell 
Att: Stephen B. Mitchell 
130 East South Temple, Suite 2001 
Salt Lake City, Utah 84111-1103 
FAX 355-2341 
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RICHARD D. BURBIDGE, Esq., #0492 
STEPHEN B. MITCHELL, Esq., #2278 
BURBIDGE & MITCHELL 
Attorneys for Defendants 
C.A.T.,"L.L.C, Paul Taggart 
and John Coats 
139 E. South Temple, Suite 2001 
Salt Lake City, Utah 84111-1103 
801+355-6677 
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IN THE THIRD JUDICIAL DISTRICT COURT 
SALT LAKE COUNTY. STATE OF UTAH 
ASPENWOOD, L.L.C, JMS-HIDDEN, 
L.L.C. AND BRIAN W. STEFFENSEN, 
Plaintiffs, 
vs. 
C.A.T., L.L.C., 
PAUL TAGGART, JOHN COATS and 
DOES 1-30, 
Defendants. 
C.A.T., L.L.C'S EX PARTE 
MOTION FOR ORDER IN 
SUPPLEMENTAL PROCEEDINGS 
Civil No. 990911191 
Judge William B. Bohling 
Defendant and Counterclaimant C.A.T., L.L.C. ("CAT") hereby moves the 
court, ex parte, for an order requiring Harold Rosen to appear at the offices of 
Burbidge & Mitchell, 139 E. South Temple, Suite 2001, Salt Lake City, Utah 84111, 
on July 13, 2001, at 8:30 A.M., to be examined concerning the assets, liabilities and 
business affairs of JMS-Hidden, L.L.C. and JMS Financial, L.L.C. before a certified 
\ t Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
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court reporter, and to bring with him and produce for inspection and copying by 
counsel at said time and place: (1) all financial statements, profit and loss statements, 
balance sheets, income statements, general ledgers of JMS-Hidden, L.L.C, JMS 
Financial, L.L.C, JMS-Meadow, L.L.C and JMS-Brook. L.L.C; (2) all agreements, 
notes, Trust Deeds and/or security agreements between JMS-Meadow, L.L.C. and 
Scott R. Turville and/or the Monte Cannon Nelson Trust and David M. Nelson and/or' 
City Properties, L.L.C relating to the Meadowlands project in West Valley City, 
Utah; and (3) all other documents necessary to identify the assets and liabilities of 
said entities and any liens or encumbrances against the assets of said entities, 
including the amount thereof. 
This motion is made upon the ground that on June 28, 2001, CAT recovered a 
Judgment against JMS-Hidden, L.L.C. and JTVIS Financial, L.L.C, that said Judgment 
remains wholly unsatisfied, that Harold Rosen is a principal of and the accountant for 
all of the JMS entities and that an examination of Mr. Rosen is necessary to assist 
CAT in collecting this Judgment. This motion will be based upon the affidavit and 
memorandum served and filed herewith and upon all the papers and records on file 
herein. 
DATED this _JLr3ay of July, 2001. 
BURBIDGE & MITCHELL 
Attorneys for Defendants 
and Counterclaimant 
C:\jg\TAGGART-CAT\EX PARTE MOTION SO.wpd 
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RICHARD D. BURBIDGE, Esq., #0492 
STEPHEN B. MITCHELL, Esq., #2278 
BURBIDGE & MITCHELL 
Attorneys for Defendants 
C.A.T., L.L.C, Paul Taggart 
and John Coats 
139 E. South Temple, Suite 2001 
Salt Lake City, Utah 84111-1103 
801+355-6677 
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IN THE THIRD JUDICIAL DISTRICT COURT 
SALT LAKE COUNTY, STATE OF UTAH 
ASPENWOOD, L.L.C, JMS-HIDDEN, 
L.L.C AND BRIAN W. STEFFENSEN, 
Plaintiffs, 
vs. 
C.A.T., L.L.C., 
PAUL TAGGART, JOHN COATS and 
DOES 1-30, 
Defendants. 
MEMORANDUM IN SUPPORT OF 
C.A.T., LLC'S EX PARTE 
MOTION FOR ORDER IN 
SUPPLEMENTAL PROCEEDINGS 
Civil No. 990911191 
Judge William B. Bohling 
ARGUMENT 
On June 28,2001, Defendant and Counterclaimant C.A.T., L.L.C. ("CAT") 
obtained a Judgment against JMS-Hidden, L.L.C. ("JMS-Hidden") and JMS 
Financial, L.L.C. ("JMS Financial"). No portion of that Judgment has been paid. 
Rule 69(o) of the Utah Rules of Civil Procedure permits the court upon written 
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motion of the judgment creditor, with or without notice, to require the judgment 
debtor or, if a corporation, any officer thereof to appear wibefore the court, a master, or 
other person appointed by the court, at a specified time and place to answer 
concerning the judgment debtor's property." Rule 69(p) also permits the court "upon 
proof by affidavit or otherwise to the satisfaction of the court that any person or 
corporation has property of such judgment debtor" to order such person or corporation 
or any officer or agent thereof to appear before the court or a master at a specified 
time and place to answer concerning the same. 
In the case at bar, JMS-Hidden owns at least 66-2/3% of Aspenwood, L.L.C. 
which in turn has the right to receive 30% of the net proceeds received from 
development of Phases 2,3 and 4 of the Hidden Ridge project in Springville, now 
known as Sunrise Ridge. Harold Rosen is a principal of JMS-Hidden and performs 
accounting services for JMS-Hidden and Aspenwood. It is necessary to examine Mr. 
Rosen concerning the assets, liabilities and business affairs of these entities. 
Further, JMS-Hidden is wholly owned by JMS Financial. In turn, JMS 
Financial is owned by J.D. West, Inc. and the Watson Family, L.C. Harold Rosen and 
Brian Steffensen own J.D. West, Inc. 
JMS Financial owns 66-2/3% of JMS-Meadow, L.L.C. which owns the 
Meadowlands project which it is developing in West Valley City. JMS Financial also 
owns 66-2/3% of JMS-Brook, L.C. which owns 66-2/3% of the Brook Meadows 
project in North Ogden which it is developing. Mr. Rosen also performs accounting 
2 
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services for these entities. It is necessary to examine Mr. Rosen concerning the assets, 
liabilities and business affairs of these entities, including the value of JMS Financial's 
ownership interest in these entities. 
Although normally, debtor's examinations are conducted informally at the 
courthouse, Rule 69(o) and (p) clearly permit the court to specify the time and place 
of a debtor's examination and to order that the examination be conducted before a 
certified court reporter. 
Finally, in order to adequately examine Mr. Rosen, CAT requests that the 
court order Mr. Rosen to bring with him and produce for inspection and copying at his 
examination: (1) all financial statements, profit and loss statements, balance sheets, 
income statements, general ledgers of JMS-Hidden, L.L.C., JMS Financial, L.L.C., 
JMS-Meadow, L.L.C. and JMS-Brook, L.L.C.; (2) all agreements, notes, Trust Deeds 
and/or security agreements between JMS-Meadow, L.L.C. and Scott R. Turville 
and/or the Monte Cannon Nelson Trust and David M. Nelson and/or City Properties, 
L.L.C. relating to the Meadowlands project in West Valley City, Utah; and (3) all 
other documents necessary to identify the assets and liabilities of the JMS entities and 
any liens or encumbrances against the assets of said entities, including the amount 
thereof. CAT believes the production of these documents is necessary in order for Mr. 
Rosen to accurately testify concerning the assets, liabilities and financial affairs of the 
various entities and in order to enable CAT to verify his testimony and adequately 
3 
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discover the assets of JMS-Hidden and JMS Financial which may be available to J^k 
collect the Judgment. 
DATED this of July, 2001. 
BURBIDGE & MITCHELL 
BvC^J2A(}y(A 
STEPHEN B. MTCHELL 
Attorneys for Defendants 
and Counterclaimant 
C:\jg\TAGGART-CAT\MEMO RE. SO.wpd 
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RICHARD D. BURBIDGE, Esq., #0492 
STEPHEN B. MITCHELL, Esq., #2278 
BURBIDGE & MITCHELL 
Attorneys for Defendants 
C . A . T . / L . L . C , Paul Taggart 
and John Coats 
139 E. South Temple, Suite 2001 
Salt Lake City, Utah 84111-1103 
801+355-6677 
IN THE THIRD JUDICIAL DISTRICT COURT 
SALT LAKE COUNTY, STATE OF UTAH 
ASPENWOOD, L.L.C, JMS-HIDDEN, 
L.L.C. AND BRIAN W. STEFFENSEN, ) AFFIDAVIT OF 
) STEPHEN B. MITCHELL 
Plaintiffs, ) 
vs. ) 
CAT., L.L.C, ) 
PAUL TAGGART, JOHN COATS and ) 
DOES 1-30, ) Civil No. 990911191 
) Judge Bohling 
Defendants. ) 
STATE OF UTAH ) 
) ss. 
COUNTY OF SALT LAKE ) 
I, STEPHEN B. MITCHELL, being first duly sworn, do say: 
1. I am the attorney for Defendant and Counterclaimant C.A.T., L.L.C 
("CAT") in this action. 
'"" or' 
' LL&±r 
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2. On June 23. 2001, CAT recovered a Judgment against JMS-Hidden, Q 
L.L.C. ("JMS-Hidden") and JMS Financial L.L.C. ("JMS Financial") in the amount 
of $612,995.00. No portion of that Judgment has been paid. 
3. According to the testimony at trial and the records of the State of Utah, 
JMS-Hidden is wholly owned by JMS Financial. In turn, JMS Financial is owned by 
J.D. West, Inc. and the Watson Family, L.C. J.D. West, Inc. is in turn owned by 
Harold Rosen and Brian Steffensen. 
4. According to the testimony at trial, JMS-Hidden owns 66-2/3% of 
Aspenwood, L.L.C. which owned the Hidden Ridge project and is entitled under a 
contract with Newport Holdings, Inc. and Lonnie Oman to receive 30% of the net 
profits earned from development of Phases 2, 3 and 4 of Hidden Ridge, now known as 
Sunrise Ridge. 
5. According to the testimony at trial, JMS Financial owns 66-2/3% of JMS-
Meadow, L.L.C. which owns the Meadowlands project in West Valley City and 
66-2/3% of JMS-Brook, L.C. which owns the Brook Meadows project in North 
Ogden. 
6. According to the testimony at trial, Harold Rosen is a certified public 
accountant and performs accounting services for the JMS entities and Aspenwood, 
L.L.C. Mr. Rosen is believed to be the most knowledgeable person concerning the 
financial affairs of all of these entities. In order to attempt to collect the Judgment in 
CAT's favor, I believe it is necessary to examine Mr. Rosen concerning the financial 
2 
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affairs of the entities identified above to determine what assets JMS-Hidden and JMS 
Financial have and whether any assets of any of the JMS entities have been 
fraudulently conveyed or concealed. I believe it is necessary in order to obtain the 
required information that Mr. Rosen be required to bring with him the financial 
records of these entities and to produce those records for inspection and copying so 
that he can accurately testify and his testimony can be verified. 
STEPHEW3B. MITCJ^LL 
SUBSCRIBED AND SWORN to before me this -3 day 
of July, 2001. 
NOTARY PUBLIC 
Residing at Salt Lake City, Utah 
My Commission Expires: £ . /£. & £ 
C:\jg\TAGGART-CA1AAFFID.RE.S0.wpd | / f f ig j jgf t^ JANftJWpf 
/ J / * * ^ \ l «2 EH 5600 Sou* f 
Mur»jf,Ul*ia4t07 
MyCommtoMonExDiMt I 
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RICHARD D. BURBIDGE, Esq., #0492 
STEPHEN B. MITCHELL, Esq., #2278 
BURBIDGE & MITCHELL 
Attorneys for Defendants 
CAT., L.L.C, Paul Taggart 
and John Coats 
139 E. South Temple, Suite 2001 
Salt Lake City, Utah 84111-1103 
801+355-6677 
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IN THE THIRD JUDICIAL DISTRICT COURT 
SALT LAKE COUNTY, STATE OF UTAH 
ASPENWOOD, L.L.C, JMS-HIDDEN, 
L.L.C AND BRIAN W. STEFFENSEN, 
Plaintiffs, 
vs. 
C A T , L.L.C, 
PAUL TAGGART, JOHN COATS and 
DOES 1-30, 
Defendants. 
ORDER IN 
SUPPLEMENTAL PROCEEDINGS 
Civil No. 990911191 
Judge Bohling 
Based upon the ex parte motion of CAT., L.L.C and good cause appearing 
therefore, IT IS HEREBY ORDERED that JMS-Hidden, L.L.C and JMS Financial, 
L.L.C appear through Harold Rosen to be examined concerning their assets, liabilities 
and financial affairs before a certified court reporter on July 13, 2001, at 8:30 A.M., at 
M*M> Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. Machine-generated OCR, may contain errors.
) 
> 
the offices of Burbidge & Mitchell, 139 E. South Temple, Suite 2001, Salt Lake City, 
Utah 84111. 
It is further ORDERED that Harold Rosen is required to bring with him and 
produce for inspection and copying at said time and place: (1) all financial statements, 
profit and loss statements, balance sheets, income statements, general ledgers of JMS-
Hidden, L.L.C, JMS Financial, L.L.C., JMS-Meadow, L.L.C. and JMS-Brook, 
L.L.C.; (2) all agreements, notes, Trust Deeds and/or security agreements between 
JMS-Meadow, L.L.C. and Scott R. Turville and/or the Monte Cannon Nelson Trust 
and David M. Nelson and/or City Properties, L.L.C. relating to the Meadowlands 
project in West Valley City, Utah; and (3) all other documents necessary to identify 
the assets and liabilities of said entities and any liens or encumbrances against the 
assets of said entities, including the amount thereof. 
DATED this (o day of July, 2001. 
BY THE CI 
By. 
WILLIAM B.BOHLING 
District Court Judge 
C:\jg\TAGGART-CAT\ORDER.wpd 
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Steffensen V Law V Office 
A Limited Liability Company 
Brian W. Steffensen, P.C. 
David W. Steffensen, P.Cf 
David C Condie ft* 
Kelly J. Ryan {* 
Debbie A. Robb** 
Damian E. Davenport ftt* 
William J. Middleton* 
Of Counsel: 
Eric C Singleton $* 
Richard L. King, P.C. 
SALT LAKE LAW OFFICE 
2159 South 700 East, Suite 100 
Salt Lake City, Utah 84106 
Telephone: (801) 485-3707 
Facsimile: (801) 485-7140 
t Also Admitted in Wyoming 
t Also Admitted in California 
ft Also Admitted in Kentucky 
and Indiana 
f t t Also Admitted in Ohio 
* Associated with Brian W. 
Steffensen, P.C 
** Associated with David W. 
Steffensen, P.C 
July 11,2001 
VIA FAX AND U.S. MAIL 
801-355-2341 
Stephen B. Mitchell 
Burbidge & Mitchell 
139 E. South Temple, Suite 2001 
Salt Lake City, UT 84111-1103 
Re: Aspenwood v. CA. L, et al 
Dear Steve: 
I was contacted by Hal Rosen who informed me he was served on Friday, July 6, 2001 with a 
subpoena duces tecum to appear at a deposition relating to an Order in Supplemental Proceedings 
this Friday, July 13, 2001. Mr. Rosen was not given 14 days as required under the Rules of Civil 
Procedure, and therefore objects to appearing on the date set forth in the subpoeana. Mr. Rosen 
is presently somewhere in Wyoming on a church youth outing which has been scheduled for over 
a year, making it impossible for him to appear. He will return early this next week. I am not 
authorized to accept service of a new subpoena on his behalf. My suggestion is that you serve 
him with a new order and subpoena giving him sufficient time in which to appear and comply. 
Pursuant to our telephone conversation of today's date, I do not have his schedule and cannot 
authorize or consent to an alternate date at this time. You have said that you intend to "keep this 
date"1 i.e, Friday. July 13, 2001, unless an alternate date can be agreed upon. I am unable to give 
you any such date at this time. Mr. Rosen is out of the state. Following our conversation. I 
called Mr. Rosen's office, his secretary said she did not have his calendar. She also indicated 
that she believed his wife had gone with him on the youth trip. I was unable to reach anyone at 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
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Mr. Rosen's residence, \vnen 1 told you I believed Mr. Rosen's wite had gone with him, you 
very tersely indicated that it was "bullshit" for me to claim that a bishop's wife could accompany 
him on youth outing, or that a youth outing would include both young men and young women. 
You claim that you know young men and young women are not allowed on outings together 
because you read it in the Doctrine and Covenants. You are grossly mistaken, and I would 
suggest that you not mockingly comment on religious and other activities with which you are not 
involved. 
Your comments regarding leaders getting in trouble for fondling of teenagers, etc., were not well 
received either. When I stated that Mr. Rosen was bishop of his local ward, and was in 
Wyoming this week on a Pioneer Trek, you stated that it was uno wonder these guys are all 
getting themselves in trouble for fondling teenagers." I believe you owe Mr. Rosen and myself an 
apology. Your comments were completely unprofessional at best and at the worst, outright 
slander. Quite honestly, Steve, I was very surprised at your demeanor and at your comments. 
Despite having been in several hotly contested cases with you over the past two years, you have 
generally conducted yourself in a very professional and gentlemanly manner. I was disappointed 
by your commentary and lack of professionalism this afternoon. 
Additionally, after having reviewed the Order in Supplemental Proceedings and the subpoena 
which was served, I have very serious concerns regarding its issuance, service, scope and content. 
I will be filing motions for protective orders and motions to quash tomorrow or Friday at the 
latest. 
Sincerely, 
David C. Condie 
dcc:se 
Enclosure 
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Steffensen ••• Law ••• Office 
A Limited Liability Company 
Brian W. Steffensen, P.C 
David W. Steffensen, P.C/f 
David C. Condie ft* 
Kelly J. Ryan J* 
Debbie A. Robb** 
Damian E. Davenport ftt* 
William J. Middleton* 
Of Counsel: 
Eric C. Singleton J* 
Richard L. King, P.C. 
July 12, 2001 
VIA FAX AND U.S. MAIL 
801-355-2341 
Stephen B. Mitchell 
Burbidge & Mitchell 
139 E. South Temple, Suite 2001 
Salt Lake City, UT 84111-1103 
Re: Aspen wood v. CL4. T., et al. 
Dear Steve: 
I am in receipt of your letter of today's date. As I indicated to you over the phone and also by 
letter, Mr. Rosen is out of the state and is not available by phone or otherwise. The Order in 
Supplemental Proceedings signed by Judge Bohling was based on your ex parte motion and 
affidavit which you never subsequently served on myself, or on JMS-Financial, L.L.C., or JMS-
Hidden. L.L.C. I went to the courthouse and obtained a copy of your motion and affidavit this 
morning. There is no certificate of service on your motion, the affidavit, or the Order. While 
the granting of orders in supplemental proceedings are routinely granted ex parte, that does not 
relieve you of the obligation to subsequently serve a copy on opposing counsel. 
You did not request that the Court shorten the 14 day requirement outlined in Rule 45. There is 
absolutely NOTHING in your affidavit or motion or in the Court's Order requesting that the 
Court shorten the time for appearance. Further, there are no facts to support a finding of "good 
cause" for such a shortening of time, even if you had anempted to articulate any such facts to the 
Court. 
SALT LAKE LAW OFFICE 
2159 South 700 East Suite 100 
Salt Lake City, Utah 84106 
Telephone: (801) 485-3707 
Facsimile: (801)485-7140 
t Also Admitted in Wyoming 
% Also Admitted in California 
f t Also Admitted in Kentucky 
and Indiana 
f t t Also Admitted in Ohio 
* Associated with Brian W. 
Steffensen, P.C. 
** Associated with David W. 
Steffensen, P.C 
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You are the one who failed to give Mr. Rosen the required time in which to appear. His 
appearance is impossible on the premature date you unilaterally scheduled. 
Additionally, you have not served the Order on JMS-Financial or JMS-Hidden and they are under 
no duty to attend, even if you read the Order broadly enough to assume that it requires them to 
appear. As you are well aware, Mr. Rosen is not the registered agent for either of the 
aforementioned entities and not authorized to accept service on their behalf 
In short, Mr. Rosen has given ample notice of his objections in writing. You have been placed 
on notice that he will not be appearing tomorrow. Since you have not served either of the 
judgment debtors with the Order, they are under no duty to appear either. You have a duty to 
avoid unreasonable expense and burden in connection with issuing a subpoena to Mr. Rosen. 
Your efforts to sanction him pursuant to a subpoena which did not provide for adequate time and 
placed an undue burden and expense upon him is in itself sanctionable. 
I have indicated that I anticipate speaking with Mr. Rosen on Monday, and will discuss dates 
with him. I suggest you contact me at that time, or obtain a new order in supplemental 
proceedings, issue a subpoena which gives appropriate time in which to comply, and we will 
move forward. 
As to the issue of your commentary yesterday, I am glad to hear that you were joking. I have no 
problem with joking around, Steve. However, your comments were not made in a joking tone, 
and quite frankly, I couldn't tell if you were joking or being serious. Perhaps next time, in order 
to help me out, when you tell me that what I am saying is "bullshit," remind me that you are 
joking and not being as serious as you sound. 
Again, Mr. Rosen has filed a valid objection and a protective order has been filed. Please take 
the necessary steps to avoid needless costs. 
Sincerely, 
David C. Condie 
dcc:se 
Enclosure 
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Steffensen ••• Law ••• Office 
A Limited Liability Company 
Brian W. Steffensen, P.C. 
David W. Steffensen, P.Cf 
David C. Condie ft* 
Kelly J. Ryan J* 
Debbie A. Robb** 
Damian E. Davenport ftt* 
William J. Middleton* 
Of Counsel: 
Eric C. Singleton J* 
Richard L. King, P.C. 
July 13, 2001 
VIA FAX AND U.S. MAIL 
801-355-2341 
Stephen B. Mitchell 
Burbidge & Mitchell 
139 E. South Temple, Suite 2001 
Salt Lake City, UT 84111-1103 
Re: Aspenwood v. CA. L, et al 
Dear Steve: 
I spoke with Melba at Judge Bohling's office regarding an expedited hearing on the Motion for 
Protective Order. I had called Melba this morning and she indicated that the Court had two 
possible times next week, July 16th at 10:00 a.m. or July 19th at 10:00 a.m. Apparently, you 
called her before I could reach you and you indicated you would like to have the hearing on 
Monday, July 16. 
There is a problem with that date. Brian will be conducting a trial next week and is unavailable 
on the 16th. I can argue the motion on the 19th, but I failed to notice that I have a conflict with the 
16th as well. I am scheduled to make an appearance on behalf of my father in law and will be out 
of the office during the morning of the 16th. This appointment was written on my desk calendar 
but had not been placed on my computer calendar, and I failed to notice it earlier. I apologize for 
not having noticed it. Had I been aware of it I would not have asked Melba about the 16th. 
I did just speak to Melba again over the phone, she indicated that the Court has time to hear the 
motion on July 19 at 2:00 p.m. I hope this date will work with you. Vl C 
SALT LAKE LAW OFFICE 
2159 South 700 East, Suite 100 
Salt Lake City, Utah 84106 
Telephone: (801) 485-3707 
Facsimile: (801) 485-7140 
t Also Admitted in Wyoming 
% Also Admitted in California 
f t Also Admitted in Kentucky 
and Indiana 
f t t Also Admitted in Ohio 
* Associated with Brian W. 
Steffensen, P.C 
** Associated with David W. 
Steffensen, P.C 
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If not, please respond with some additional available dates. Melba has indicated that the next 
available date would be July 27, or the first week of August. Personally, I will be out of town 
from the afternoon of July 20 and will not be back in the office until July 30. Brian will be in 
the office, and may have dates available during that time. 
Please contact me if you have any other questions or matters to address. Again, I will be 
contacting Hal on Monday morning, and will hopefully have some additional information for you 
concerning his availability. 
Sincerely, 
David C. Condie 
dcc:se 
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VIA FAX AND U.S. MAIL 
801-355-2341 
Stephen B. Mitchell 
Burbidge & Mitchell 
139 E. South Temple, Suite 2001 
Salt Lake City, UT 84111-1103 
Re: Aspen wood v. C.A. L, et al. 
Dear Steve: 
July 17, 2001 
> 
I am in receipt of your letter of July 16, 2001. I drove to Hal Rosen's office this afternoon and 
went over his calendar with him. He is available on August 2nd between 9:00 a.m. and 5:00 
p.m. He is also available on August 8lh and 9th between 9:00 a.m. and 5:00 p.m. If you will 
obtain a new Order in Supplemental Proceedings and issue a new subpoena, Mr. Rosen has 
authorized me to accept the subpoena on his behalf for any of the above dates. Mr Rosen insists 
on being provided with at least 14 days in which to comply following service of the subpoena. 
I am not authorized to accept service on behalf of JMS-FinanciaL JMS-Hidden. JMS-Meadow or 
JMS-Brook. If you want to serve the Order in Supplemental Proceedings on those entities you 
will have to do so by serving their agent for service of process, which is Brian Steffensen. It is 
our position that you have served Mr. Rosen as a witness in supplemental proceedings pursuant 
to URCP 69(r), which is not the same as service upon the respective entities for which he 
performs accounting services. Mr. Rosen is not authorized to accept service for those entities. I 
have reviewed again the provisions of U.C.A. §48-2b-l 13. None of the provisions of that code 
section would permit you to serve JMS-FinanciaL JMS-Hidden, JMS-Meadow or JMS-Brook by 
serving Mr. Rosen. He is not the registered agent for any of those entities. He is not an officer of 
any of those entities, he is not a member of those entities and he is not a manager of those 
entities. H*so 
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never served on any of the JMS entities, it is our position that you will need to obtain a new order 
which must be served on the JMS entities if it is to be of any effect against them. As you state 
yourself "Supplemental orders are required to be personally served upon the person to be 
examined;' (P. 2, Memo. Opp. Protective Order) If you wish to question JMS-Hidden or JMS-
Financial, then you must serve them. Otherwise, you do not get to question them regarding their 
property. Further, you do not have the right to designate who will be named as a representative 
for a limited liability entity in supplemental proceedings or deposition purporting to obtain 
information concerning those entities business affairs. Hal Rosen has not been authorized and 
has not been designated as the representative of the JMS entities with respect to the Order in 
Supplemental Supplemental Proceedings. 
Additionally, under URCP 69(p), if you wish to question or require the appearance of JMS-
Meadow and JMS-Brook, you will need to comply with the provisions of said rule by filing proof 
via affidavit or otherwise that they are indebted to JMS-Financial or JMS-Hidden. Additionally, 
the rule merely requires that entities believed to be indebted to a judgment debtor appear before a 
"court or master" to answer questions concerning the indebtedness. Rule 69(p) does not permit 
you carte blanche to inquire into the business affairs and dealings of JMS-Meadow or JMS-
Brook, or to produce all of their financial documents. These entities are not parties to the action 
and are only required to answer questions concerning their indebtedness to the judgment 
creditors, which they have already done via Interrogatories issued in connection with Writs of 
Garnishment served upon them. 
Sincerely, 
David C. Condie 
dcc:se 
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